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FOREWORD 


The  general  business  depression  which  dominated 
American  hfe  following  the  boom  years  of  1926-29  was 
characterized  by  a  cessation  of  residential  building 
activities  along  with  the  decline  of  other  business. 
Attempts  were  made  from  1931  on  to  produce  more 
healthy  conditions,  so  that  a  revival  might  come  about. 
Private  mdustry  alone,  Government  alone,  and  Govern- 
ment and  industry  together — all  have  attempted  to 
raise  the  volume  of  home  construction.  All  thesp 
efforts  have  resulted  in  progi'ess  but  still  fall  far  short  of 
actually  producing  the  number  of  new  houses  needed. 

The  National  Resources  Committee  has  been  thrown 
in  contact  with  these  problems  from  time  to  time  in 
connection  with  various  studies.'  Durmg  1936-37  the 
Committee  felt  the  necessity  for  securing  more  detailed 
information  concerning  a  number  of  phases  of  the  prob- 
lems closely  related  to  housing.  Technicians  in  the 
various  branches  of  the  Government  were  asked  to 
present  monographs  touching  these  particular  problems. 
Naturally  the  men  who  prepared  these  documents  drew 
on  their  own  experience  and  presented  their  personal 
views  which  m  no  way  represent  the  opinions  of  the 
agencies  with  which  they  are  connected. 

It  was  intended  originally  to  try  to  develop  from  these 
individual  contributions  a  comprehensive  report  on  the 
subject  of  housing.  The  natural  variety  of  opinions 
and  approaches  to  the  subject  as  a  whole  has  made  a 
single  report  difficult  to  complete  at  the  present  stage 
of  the  study.  Because,  however,  certain  of  the  indi- 
vidual contributions  are  timely  in  nature  and  also 
afford  valuable  material  for  teclmicians  in  the  field,  it  is 
felt  desirable  to  make  some  of  them  available  jis  soon 
as  possible  in  the  form  of  technical  reports.  It  should 
be  held  clearly  m  mind  that  these  are  individiuTl  ex- 


'  Cf.  Trchnologkat  Trends  and  National  Policy.  Our  Cities— Their  Role  in  the  National 
Economy,  Farm  Tenancy,  Problems  of  a  Changing  Population,  and  Consumer  Incomes 
in  the  United  States,  etc. 


pressions  and  that  the  opinions  stated  are  those  of  the 
authors  and  that  the  National  Resources  Committee  is 
not  responsible  for  such  opinions. 

Part  I  of  the  dociunent  presented  here  was  prepared 
by  Mr.  Horace  Russell,  General  Counsel  for  the  United 
States  Building  and  Loan  League.  It  discusses  some 
of  the  underlying  legal  difficulties  which  private  builders 
have  to  face.  Federal  legislation  passed  with  the  aim 
of  stimulating  residential  construction  by  private 
enterprise  has  produced  other  problems  which  are  not 
discussed  in  this  section.  Part  II  of  tliis  document 
was  prepared  by  Mr.  Leon  H.  Keyserling,  Deputy 
Administrator  and  General  Counsel  of  the  United 
States  Housing  Authority,  and  is  an  analj'sis  of  the 
United  States  Housing  Act  and  the  complementary 
State  legislation,  together  with  a  discussion  of  the 
legal  problems  raised  by  tliis  public  housing  program. 

The  line  of  demarcation  that  divides  policy  and  law 
and  makes  a  question  one  of  policy  or  one  of  law  is  a 
faint  line  indeed.  All  policy  questions  have  their  legal 
implication.  Likewise,  all  legal  questions  have  their 
policy  aspect.  In  the  following  pages,  there  is  frank 
encroachment  upon  the  field  of  policy  because  it  is 
impossible  to  discuss  legal  problems  without  reference 
to  their  basis  in  fact  and  policy.  In  some  instances, 
there  is  analysis  of  the  legal  problems  to  be  solved  in 
order  to  implement  what  appears  to  be  accepted  policy. 
In  other  cases,  proposals  are  made  for  the  reform  of 
cumbersome  legal  procedures  which  tend  to  defeat 
public  policies  already  emmciated  in  law.  To  deal 
with  some  matters,  new  legislation  is  suggested. 

Since  the  objectives  of  the  Federal  housing  program 
cannot  be  fully  realized  without  complementary  action 
by  the  States,  and  untU  the  legal  difficulties  in  the  way 
of  public  housing  undertakings  have  been  resolved,  these 
two  studies  by  Mr.  Russell  and  Mr.  Keyserling  are  being 
made  more  generally  available  in  the  hope  that  they  may 
contribute  to  the  practical  solution  of  these  problems. 


AT     TT  *    T-v  rn    ■  A  1  ■         ^         -^j  October  22,  1938. 

Mr.  I'REDERic  A.  Delano,  Chairman,  Advisory  Committee, 

National  Resources  Committee, 

Washington,  D.  C. 

De.\r  Mr.  Delano: 

The  Industrial  Committee  transmits  herewith  the  second  of  a  series  of  monographs  on  housing  prepared  at  the 

request  of  the  President  by  numerous  collaborators  from  various  agencies  and  assisted  by  a  technical  staff. 

A  study  in  this  field  was  recommended  by  the  Industrial  Committee  last  spring,  m  coimection  wdth  investigations 

of  the  larger  problems  of  the  construction  industry.     A  subcommittee,  consisting  of  Thomas  C.  Blaisdell,   Jr., 

Lauchlin  Currie,  and  C.  R.  Chambers  (resigned  Aug.  1,  1937),  outlined  the  proposal  and  has  given  advice  in  the 

'preparation  of  the  reports  under  Mr.  Blaisdell's  direction. 

Sincerely  yours. 


L.AUCHLiN  Currie 
Charles  W.  Eliot,  2d 


Thomas  C.  Blaisdell,  Jr.,  Chairman 
mordecai  ezekiel  isador  lubin 

Leon  Henderson  Gardiner  C.  ^Ieans 


Harry  D.  White 
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LEGAL    PROBLEMS    IN  THE    HOUSING    FIELD 


PART  1.  PRIVATE  HOUSING  LEGAL  PROBLEMS 
By  Horace  Russell ' 


Federal  Legislation  to 
Facilitate  Private  Housing 

Prior  to  the  passage  of  the  Fed- 
eral Home  Loan  Banli  Act  of 
1932,  the  interest  of  the  Federal 
Government  in  the  financing  of 
private  housing  was  slight  and 
sporadic.  The  Commissioner  of 
Labor,  for  example,  in  1893  made 
a  survey  of  the  building  and  loan 
industry  at  the  dnection  of  Con- 
gress.^ The  War  Finance  Cor- 
poration, created  in  1918,  was 
authorized    to    make    loans    to 

building  and  loan  associations,  but  only  two  loans  in  a 
total  amoimt  of  $300,000  were  made  mider  this  authori- 
zation. The  United  States  Housing  Corporation, 
another  war-time  agency,  was  created  to  build,  for  rent 
or  resale,  housing  to  accommodate  those  persons 
engaged  in  war  industries. 

A  number  of  problems  resulting  from  the  World  War 
brought  forth  the  suggestion  of  permanent  Federal 
assistance  for  housing  and  housing  finance.  There 
was  a  shortage  in  urban  housing,  and  rents  were  high. 
There  was  a  shortage  in  long-term  mortgage  credit  for 
purposes  of  home  financing.  A  third  problem  was  the 
unemployment  incident  to  industrial  and  military 
demobilization. 

The  Department  of  Labor  felt  that  a  possible 
solution  of  all  three  lay  in  making  credit  available  to 
prospective  home  builders.  If  credit  could  be  obtained, 
homes  might  be  built,  the  shortage  in  homes  diminished, 
rents  lowered,  and  the  unemployed  put  to  work. 

Subsequently,  the  Department  of  Commerce  pre- 
pared a  bill  to  establish  Federal  Home  Loan  Banks, 
which  would  offer  a  credit  reservoh-  for  private  home 
financing  institutions.  This  bill  was  introduced  by 
Senator  Calder  in  1919.  Opposition  centered  on  the 
exemption  from  taxation  of  the  bonds  of  the  proposed 
banks  and  on  the  competitive  advantages  wliich  the 
proposal  would  give  to  building  and  loan  associations. 

'  Horace  Russell  is  General  Counsel  for  the  United  States  Building  and  Loan 
League.  When  this  manuscript  was  prepared,  he  was  General  Counsel  of  the  Federal 
Home  Loan  Bank  Board. 

'  For  a  discussion  of  the  various  ways  in  which  building  and  loan  associations  have 
been  favored  by  Federal  legislation,  see  H.  M.  Bodfish,  ed..  History  of  Building  and 
Loan  in  the  United  States  (Chicago:  U.  S.  Building  and  Loan  League,  1931),  eh.  XIIL 


Successful  Operation  of  Federal  legisla- 
tion in  aid  of  private  housing  finance 
requires  complementary  action  by  the 
states.  Analysis  of  state  laws  on  mort- 
gages, foreclosures,  mechanics^  liens  and 
methods  of  title  proof  indicates  the  need 
for  less  expensive  and  cumbersome  pro- 
cedures. The  diversity  of  such  legis- 
lation haynpers  the  development  of  a 
national  mortgage  market.  State  super- 
vision of  home  financing  institutions 
needs  study,  as  do  the  levyi^ig  and  collect- 
ing of  taxes. 


The  bill  failed  of  enactment  al- 
though it  was  reintroduced  in 
several  succeeding  congressional 
sessions. 

While  Secretary  of  Commerce, 
from  1921  to  1928,  Herbert 
Hoover  developed  an  interest  in 
the  proposed  Federal  Home  Loan 
Bank  System.  When  a  candi- 
date for  the  Presidency  in  1928, 
he  pledged  himself  to  sponsor 
legislation  directed  to  this  end. 
In  1931,  he  called  the  National 
Conference  on  Home  Building 
and  Home  Ownership  in  order  to  arouse  public  support 
for  the  proposal  and  create  a  better  imderstanding  of 
the  problems  involved.  This  conference  unanimously 
endorsed  the  proposal  to  estabUsh  a  system  of  home 
loan  discount  banks,  and  in  his  message  to  Congress  in 
December  1931  the  President  recommended  the  estab- 
lishment of  such  a  system.  A  bill  to  effectuate  the 
recommendations  of  the  President  became  law  on 
July  22,  1932.3 

It  was  just  at  this  time  that  the  full  force  of  the 
depression  was  being  felt.  By  March  1933,  more  than 
500,000  families  had  lost  their  homes  through  fore- 
closure, and  a  million  others  were  faced  with  the  same 
fate.  The  same  conditions  that  had  brought  about 
these  results  had  prostrated  the  home  financing  insti- 
tutions. Back  of  the  collapse  of  home  ownership  and 
home  finance  were  conditions  more  fundamental  than 
the  depression  itself.  The  basic  defects  were  in  the 
mortgage  structure  and  the  sense  of  msecurity  which 
those  weaknesses  gave  both  to  home  owners  and  to 
those  whose  small  savings  were  invested  in  mortgages, 
directly  or  indirectly.  The  depression  simply  revealed 
the  defects  and  showed  the  need  of  safeguard  against 
panic  in  mortgage  finance. 

There  were  eight  main  defects  which  undermined  the 
mortgage  system  prior  to  1932.  First  was  the  general 
use  of  short-term  mortgage  loans,  which  had  to  be 
refinanced  every  few  years  with  high  commissions  and 
financing  charges.  Second  was  the  general  practice 
of  lending  only  a  small  amount  on  the  security  of  the 


»  Federal  Home  Loan  Bank  Act,  Public,  No.  304,  72d  Cong. 


National  Resources  Committee 


first  mortgage,  wluch  necessitated  junior  financmg 
with  all  the  hazards  to  the  borrower  which  that  practice 
involved.  Third  was  the  general  use  of  lump-sum 
rather  than  amortized  mortgages,  wdiich  necessitated 
the  borrower  repaying  the  entire  amount  of  the  mort- 
gage at  one  time  or  refinancing  it.  Fourth  was  the 
prevailing  high  interest  rates  generally  charged  on  all 
such  mortgage  loans  in  contradistinction  to  the  low 
interest  rates  charged  on  railroad,  public  utility,  and 
other  types  of  long-term  loans.  Fifth  was  the  absence 
of  a  steadjr  market  for  mortgages  as  a  preferred  type 
of  investment,  due  to  the  lack  of  facilities  for  insuring 
the  repayment  of  mortgage  loans  and  to  the  lack  of  a 
sufficient  number  of  sound  mortgage  associations  oper- 
ating on  a  national  basis,  which  would  create  a  market 
for  this  type  of  investment.  Sixth  w\as  the  lack  of  any 
credit  facilities  for  home-financing  institutions  from 
which  such  institutions  could  borrow  in  order  to  meet 
reasonable  withdrawal  requests  of  their  investors 
during  tunes  of  emergency  and  to  meet  the  usual 
requirements  of  their  borrowers.  Seventh  was  the 
lack  of  any  insurance  facilities  whereby  shareholders 
and  depositors  in  home-financing  institutions  might  be 
assured  of  the  repayment  of  their  invested  funds. 
Eighth  was  the  absence  of  proper  lending  and  appraisal 
practices  and  procedure  and  the  inipossibilitj^  of  obtain- 
ing uniform,  cooperative  action  among  thousands  of 
widely  scattered  local  home-financing  institutions. 

From  the  first  stages  of  the  depression,  all  these 
factors  worked  toward  the  demoralization  of  home 
finance  and  the  destruction  of  home  ownership  among 
the  masses  of  people  of  small  and  moderate  means. 

The  in-gent  task  before  the  private  and  public  author- 
ities, however,  when  President  Roosevelt  took  office, 
was  to  halt  the  accelerating  deflation  and  thus  stabilize 
the  underlying  situation.  Only  when  that  was  done, 
would  it  be  possible  to  correct  the  underlj'ing  defects 
in  the  structure  of  home  finance. 

To  deal  with  this  situation,  Congress  set  up  the  Home 
Owners'  Loan  Corporation  *  as  an  emergency  agency 
to  refinance  the  thousands  of  mortgages  upon  which 
financial  institutions  would  otherwise  have  been  forced 
to  foreclose.  This  agency  saved  the  homes  of  over  a 
million  people,  who  were  unable  to  meet  the  payments 
on  their  mortgages  during  the  depression  period. 
Over  3  billion  dollars  worth  of  mortgates  were  refinanced 
on  a  12-  to  16-year  repayment  basis,  with  amortized 
monthly  payments  that  the  mortgagor  could  easily 
meet.  Congress  also  provided  300  million  dollars  to 
enable  the  Corporation  to  invest  in  shares  or  deposits 
of  either  State  or  Federal  savings  and  loan  associations. 

The  work  of  the  Home  Owners'  Loan  Corporation 
has  been  solelj^  of  an  emergency  character.     A  more 

•Home  Owners'  Loan  Act  or  1933,  Public,  No.  43,  73d  Cong. 


far-reaching  and  remedial  influence  on  the  mortgage 
structure  has  been  exerted  by  the  permanent  Federal 
establishments,  such  as  the  Federal  Home  Loan  Bank 
System,  the  Federal  Savings  and  Loan  System,  the 
Federal  Savings  and  Loan  Insurance  Corporation,  and 
the  Federal  Housing  Administration. 

The  Federal  Home  Loan  Bank  System  was  set  up 
pursuant  to  the  Federal  Home  Loan  Bank  Act  dis- 
cussed above.  This  bank  system  provides  a  place 
where  building  and  loan  associations,  savings  banks, 
insurance  companies  and  other  institutions,  lending 
upon  the  security  of  long-term,  amortized  home  mort- 
gages, may  pledge  their  mortgage  paper,  and  secure 
additional  funds  with  which  to  make  loans  to  home 
owners  and  meet  the  withdrawal  requests  of  their  in- 
vestors. It  performs  a  service  for  institutions  dealing 
in  home  mortgages  similar  to  that  of  the  Federal  Re- 
serve System  for  commercial  banks.  This  flexibility 
provides  greater  liquidity  to  all  home  mortgages  and 
at  the  same  time  encourages  financial  institutions  to 
make  long-term,  amortized  loans  which  the  borrowers 
can  more  easily  repay. 

The  legislation  which  set  up  the  Home  Owners'  Loan 
Corporation  established  the  Federal  Savings  and  Loan 
System.  The  purpose  was  to  create  a  system  of  home 
mortgage  lending  and  saving  institutions,  under  regu- 
lation of  the  Federal  Government,  which  would  lend 
to  individuals  interested  in  building  homes  at  the  lowest 
rate  .of  interest  and  under  the  most  approved  long-term 
amortized  lending  procedure.  At  the  same  time,  it  was 
hoped  to  oft'er  the  public  sound  institutions  in  which 
to  invest  funds  which  would  later  be  used  in  the  pur- 
chase or  construction  of  a  home.  By  August  31,  1938, 
charters  had  been  granted  to  more  than  1,350  Federal 
Savings  and  Loan  Associations,  which  have  assets  total- 
ing more  than  one  billion  two  hundred  million  dollars. 

The  Government  has  also  provided  for  the  insuring 
of  shares  and  deposits  in  associations  of  the  building 
and  loan  type  through  the  Federal  Savings  and  Loan 
Insurance  Corporation.^  It  is  modeled  after  the 
Federal  Deposit  Insurance  Corporation  and  performs 
for  investors  and  depositors  in  savings  and  loan  insti- 
tutions the  same  function  that  the  Federal  Deposit 
Insurance  Corporation  does  for  bank  depositors. 
By  August  31,  1938,  total  savings  accounts  up  to  a 
maximum  of  $5,000  for  each  saver  in  more  than  2,040 
savings  and  loan  associations  are  now  insured.  By 
this  means,  the  possibility  of  another  panic  in  this  field 
of  finance  has  been  minimized. 

The  Federal  Government  not  only  took  the  steps 
outlined  above  to  assist  private  institutions  in  meeting 
the  mortgage  demands  of  the  country  but  went  further 
to  stimulate  the  long-neglected  modernization  of  homes 


'Created  by  the  National  Housing  Act  of  1934,  Public,  No.  479.  73d  Cong. 
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and  to  provide  for  greater  liquidity  in  the  mortgage 
market  by  making  possible  the  insurance  of  long-term, 
amortized  mortgages,  and  the  chartering  of  national 
mortgage  associations  by  the  Federal  Housing  Adminis- 
tration, created  in  1934. 

Through  the  Federal  Housing  Administration,  private 
institutions  advancing  money  for  modernization  and 
repair  were  guaranteed  against  loss  to  the  extent  of 
20  percent  of  their  loans  made  to  April  1,  1937.  Some 
one  and  a  half  miUion  modernization  loans  totaling 
approximately  $543,000,000  were  guaranteed  up  to 
that  time.  In  February  1938,  Congress  renewed  the 
authority  of  the  F.  H.  A.  to  guarantee  against  losses 
on  modernization  loans.  The  reenactment,  however, 
provided  against  loss  only  up  to  10  percent  of  total 
loans  and  made  other  slight  changes. 

Up  to  March  1,  1938,  more  than  215,000  home 
mortgages  amounting  to  over  880  million  dollars  had 
been  insured  by  the  Federal  Housing  Administration. 
In  February  1938,  the  terms  of  title  II  of  the  National 
Housing  Act,  under  which  mortgages  are  insirred,  were 
liberalized.*  The  mortgage  insurance  limit  was  raised 
on  single-family  homes  costing  $6,000  or  less  from  80  to 
90  percent  of  the  appraised  value  of  the  property,  and  on 
single-family  homes  costing  $10,000  or  less  to  90  percent 
of  the  first  $6,000  of  value  and  80  percent  of  the  re- 
mainder, which  means,  in  effect,  that  the  minimum 
down-payment  required  of  a  prospective  home  owner 
is  reduced  from  20  percent  to  approximately  10  percent 
of  the  sale  price.  The  insurance  premium  was  reduced 
on  mortgages  covering  single-family  homes  costing 
$6,000  or  less,  the  mortgages  on  which  are  insured  be- 
fore July  1,  1939,  from  the  minimum  of  one-half  percent 
authorized  by  the  National  Housing  Act  of  1934  to 
one-fourth  percent.  The  insurance  of  mortgages  on  cer- 
tain large-scale  rental  properties  was  authorized.  The 
amendments  of  1938  also  permitted  the  insurance  of 
mortgages  covering  property  upon  which  there  is  to  be 
constructed  one  or  more  multifamily  dweUings,  or  a 
group  of  not  less  than  25  single-family  dwellings  under 
certain  conditions.  As  amended,  the  act  requires  the 
insurance  premium  on  all  mortgages  to  be  calculated  on 
the  basis  of  the  "dimmishing  balance"  of  the  unpaid  prin- 
cipal instead  of  the  original  face  value  of  the  mortgage.^ 

Through  all  of  this  legislation,  an  effort  has  been  made 
to  remedy  the  long-existing  defects  in  the  mortgage 
structure  by  (1)  making  the  long-term,  amortized  mort- 
gage "the  rule  instead  of  the  exception,"  (2)  making 
mortgages  more  liquid  by  offering  rediscount  and  insur- 
ance facilities  to  private  home  finance  institutions,  and 
(3)  bringmg  about  imiformity  in  lending  procedure. 

•  Public.  No.  424.  75th  Cong. 

'  The  amendments  to  the  housing  legislation  in  1938  also  liberalized  title  HI  of  the 
National  Housing  Act  providing  for  the  chartering  and  operation  of  national  mort- 
gage associations.    For  a  discussion  of  these  changes,  see  p.  27. 


However,  in  order  effectively  to  carry  out  the  private 
housing  credit  program  embodied  in  the  various  Fed- 
eral acts,  many  changes  in  State  law  will  be  required. 
For  instance,  the  mortgage  and  foreclosure  laws  of  the 
various  States  must  be  amended  to  provide  a  more 
simple,  uniform,  inexpensive,  and  expeditious  proce- 
dure ;  the  mechanics'  lien  laws  of  the  various  States  must 
be  amended  to  provide  a  more  simple,  definite  proce- 
dure, which  will  facilitate  rather  than  impede  housing 
construction,  and,  at  the  same  time,  afford  adequate 
protection  to  home  owners  as  well  as  to  contractors, 
subcontractors,  architects,  engineers,  building  material- 
men, and  laborers;  a  more  inexpensive,  expeditious 
method  of  title  examination  or  proof  must  be  devised; 
the  tax  laws  of  the  various  States  must  be  amended  to 
prevent  these  laws  from  impeding  the  financing  and 
ownership  of  homes;  and  provision  must  be  made  for 
more  adequate  State  supervision  of  institutions  making 
home  mortgage  loans  so  as  to  protect  both  investors 
and  borrowers.  A  discussion  of  the  ways  in  which  State 
legislation  should  be  amended  to  facilitate  this  Federal 
private  housing  credit  program  will  be  presented  in  the 
following  pages. 

Mortgage  and  Foreclosure  Law 

It  has  long  been  recognized  that  the  costly,  time- 
consunaing,  and  often  unnecessary  procedures  required  in 
many  States  by  the  mortgage  and  foreclosure  laws  have 
hampered  mortgage  lending  and  increased  the  oper- 
ating expenses  of  mortgage  mstitutions  and,  at  the  same 
time,  have  imposed  a  burden  on  borrowers  by  forcing  the 
lenders  to  charge  higher  interest  rates  and  lend  a  smaller 
amount  on  the  security  of  properties  than  would  have 
been  necessary  under  more  expeditious  and  equitable 
statutes.  These  procedures  and  the  diversity  between 
the  mortgage  and  foreclosure  laws  of  the  various  States 
have  greatly  impeded  the  flow  of  mortgage  money  across 
State  Unes,  thereby  fostering  high  interest  rates  in  those 
States  where  there  is  a  demand  for  mortgage  money. 

The  participation  of  the  Federal  housing  finance 
agencies  *  in  the  field  of  mortgage  lending  on  a  Nation- 
wide basis  during  the  past  few  years,  with  their  empha- 
sis on  long-term,  amortized,  single  mortgages,  has 
brought  a  clearer  recognition  of  the  costly  and  unneces- 
sary procedures  required  by  the  mortgage  and  fore- 
closure laws  of  many  of  the  States,  the  diversity  among 
them,  and  their  effect  on  mortgage  lending. 


«  Federal  agencies  which  made  mortgage  loans  prior  to  1938  are  the  Home  Owners' 
Loan  Corporation,  the  Farm  Credit  Administration,  the  Reconstruction  Finance 
Corporation,  and  the  Farm  Security  Administration  (formerly  the  Resettlement 
.\dministration) .  Federal  agencies,  in  addition  to  these,  which  are  vitally  interested 
in  mortgage  lending  are  the  Federal  Home  Loan  Bank  Board,  by  reason  of  its  super- 
vision of  private  home  mortgage  lending  institutions;  the  Federal  Savings  and  Loan 
Insiu'aiice  Corporation,  by  reason  of  its  insurance  of  the  shares  of  private  home  financ- 
ing institutions;  the  Federal  Housing  Administration,  by  reason  of  its  insurance  of 
mortgage  loans  made  by  private  institutions;  and  the  R.  F.  C.  Mortgage  Company, 
by  reason  of  the  fact  that  it  purchases  F.  H.  A.  insured  mortgages  from  private  lend- 
ing institutions,  which  originate  and  service  the  loans. 
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Diversity  in  Mortgage  and  Foreclosure  Laws 

The  accompanying  maps,  figures  1  and  2,  based 
on  the  lending  and  foreclosure  experience  of  the  Home 
Owners'  Loan  Corporation,  indicate  the  diversity  ia 
the  more  important  aspects  of  the  mortgage  and  fore- 
closure laws  of  the  various  States. 

The  map  in  figure  1  indicates  the  type  of  security 
instrument  generally  used  in  each  State.  It  is  to  be 
noted  that,  in  9  States,"  the  type  of  instrument  in 
general  use  is  a  deed  of  trust;  in  38  States,'"  a  mort- 
gage; and,  in  one,  (Georgia)  an  outright  deed. 

The  map  entitled  "Real  Estate  Foreclosure  Map," 
figure  2,  indicates  the  type  of  foreclosure  action  in 
general  use  in  each  State.     In  29  States,"  foreclosure 

1  California,  Colorado,  Mississippi,  Missouri,  North  Carolina,  Tennessee,  Texas, 
Virginia,  West  Virginia. 

'»  Alabama,  Arizona,  Arkansas,  Connecticut,  Delaware,  Florida,  Idaho,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Massachusetts,  Maryland, 
Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  New  Hampshire,  New  Jersey, 
New  Mexico,  New  York,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  South  Dakota,  Utah,  Vermont,  Washington,  Wis- 
consin, Wyoming. 


is  generally  accomplished  by  court  action,'^  and  in 
18  "  States  and  the  District  of  Columbia,  it  is  gener- 
ally accompHshed  by  power  of  sale.'^  In  one  (Maine), 
it  is  accomplished  by  notice  or  pubHcation. 

The  map  entitled  "Real  Estate  Foreclosure  Redemp- 
tion Map,"  figure  3,  indicates  the  length  of  the  redemp- 
tion period  allowed  by  the  laws  of  the  various  States 
and  whether  the  foreclosed  mortgagor-owner  or  the 
purchaser  at  the  foreclosure  sale  is  entitled  to  the 
possession  of  the  property  during  the  period  of  redemp- 
tion. 


"  Arizona,  Arkansas,  Connecticut,  Delaware,  Florida,  Idaho,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Montana,  Nebraska,  Nevada,  New  Jersey, 
New  Mexico,  New  York,  North  Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
South  Carolina,  Utah,  Vermont,  Washington,  Wisconsin,  Wyoming. 

"  In  12  of  these  States,  foreclosure  in  court  is  required  by  statute;  while  in  the 
remaining  17,  though  not  required  by  statute,  this  is  the  customary  method  usually 
followed. 

"Alabama,  Georgia,  Colorado,  Maine,  Maryland,  Massachusetts,  Michigan, 
Minnesota,  Mississippi,  Missouri,  New  Hampshire,  North  Carolina,  Rhode  Island, 
South  Dakota,  Tennessee,  Texas,  Virginia,  West  Virginia. 

^*  In  11  of  these  States,  no  period  of  redemption  follows  the  sale;  while  in  7  there  is 
such  period. 


REAL     ESTATE     MORTGAGE     MAP 

INDICATING    THE     FORM     OF     SECURITY     INSTRUMENT     GENERALLY     USED    IN    EACH     STATE 
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LEGEND- 
ORDINARY     MORTGAGE 
DEED    OF    TRUST 
DEED    TO    SECURE    DEBT 


Figure  1. — Real  estate  mortgage  map  indicating  the  form  of  security  instrument  generally  used  in  each  State. 
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It  may  be  seen  from  this  map  that  there  is  no  redemp- 
tion period  in  20  States,  while  in  the  remaining  States 
the  period  for  redemption  ranges  up  to  24  months.  It 
is  also  to  be  noted  that  in  four  States/^  the  purchaser 
at  the  foreclosure  sale  is  entitled  to  the  possession  of 
the  property  during  the  period  of  redemption;  and 
that  in  the  remaining  24/''  of  the  28  States  which  pro- 
vide a  redemption  period,  the  foreclosed  mortgagor- 
owner  is  entitled  to  the  possession  of  the  property  during 
the  period  of  redemption. 

It  was  impossible  to  brmg  out  m  these  maps  the 
many  other  variations  in  the  substantive  law  of  mort- 
gages and  foreclosure  which  affect  mortgage  lending, 
such  as  the  interest  created  by  a  mortgage  and  the 
period  of  hmitations.  Nor  was  it  possible  to  show  the 
extent  of,  and  diversity  in,  the  emergency  moratoria 


'*  Alabama,  New  Mexico,  Oregon. 

"  Arizona,  Arkansas,  Colorado,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky, 
Maine,  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska,  Nevada,  North 
Dakota,  Oklahoma,  South  Dakota,  Utah,  Vermont,  Washington,  Wisconsin, 
Wyoming. 


legislation  passed  during  the  depression,  some  of  which 
is  still  in  effect  or  has  been  reenacted." 

Effect  of  Foreclosure  Laws 
on  Mortgage  Lending 

Tables  I  and  11,'^  which  are  based  on  statistics 
gathered  in  a  recent  "Survey  of  the  Foreclosure  Opera- 
tions" of  the  Home  Owners'  Loan  Corporation,"  dem- 
onstrate the  effect  which  the  existing  mortgage  and 
foreclosure  procedures  of  the  various  States  have  on 
the  cost  and  time  elements  involved  in  foreclosure.^" 


'?  This  legislation  may  be  classified  as  follows:  Laws  prohibiting  foreclosures  and 
sales  thereunder  uiitil  a  certain  date  or  for  a  reasonable  time  in  the  discretion  of  the 
courts:  laws  extending  the  period  of  redemption  or  mortgages  in  process  of  foreclosure; 
and  laws  either  abolishing  deficiency  judgments  after  foreclosure  or  limiting  the  right 
to  such  judgments  by  requiring  the  sale  price  of  the  mortgaged  property  to  be  based 
on  the  "fair,"  "reasonable,"  "just,"  or  "equitable"  value  of  the  property.  See  128 
CCH  17.W1. 

"  Reprinted  with  permission  from  the  Federal  Home  Loan  Bank  Review,  November 
1937. 

18  .\  copy  of  this  survey,  which  was  made  by  Mr.  Henry  Beaman,  senior  attorney, 
Foreclosure  Section,  may  be  obtained  on  request  from  the  General  Counsel.  Home 
Owners'  Loan  Corporation,  Washington,  D.  C. 

20  One  of  the  most  striking  examples  of  the  existing  diversity  in  the  mortgage  and 


REAL     ESTATE     FORECLOSURE     MAP 

INDICATING    THE     FORECLOSURE     PROCEDURE     GENERALLY     USED     IN    EACH    STATE 
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-LEGEND  - 

..FORECLOSURES    BY    COURT    ACTION 

-FORECLOSURES    BY    POWER    OF    SALE 

Power  of  Sale  Procedure  is  permissible 
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Figure  2. — Real  estate  foreclosure  map  indicating  the  foreclosure  procedure  generally  used  in  each  State. 
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In  this  survey,  a  sample  of  approximately  100  fore- 
closures was  taken  in  every  State  and  the  average  cost 
and  time  necessary  to  foreclose  computed.  Because 
the  Home  Owners'  Loan  Corporation  chose,  whenever 
possible,  the  least  expensive  and  the  shortest  method 
of  foreclosure,  because  computed  costs  did  not  include 
the  cost  to  the  Corporation  of  its  salaried  personnel  who 
supervised  the  foreclosure  proceedings,  and  because  the 
practicing  attorneys  who  handled  the  foreclosures  agreed 
to  a  reasonably  small  fee  because  of  the  volume  of  business 
given  them,  the  time  and  cost  elements  were  probably 
less  than  those  of  privately  instituted  foreclosures.^' 

foreclosure  laws  of  the  various  States  is  found  in  a  metropolitan  area  which  is  half 
in  one  State  and  half  in  another,  i.  e.,  Kansas  City,  Mo.,  and  Kansas  City,  Kans. 
In  the  former  city,  foreclosure  is  by  exercise  of  power  of  sale  after  3  weeks'  notice  by 
publication.  A  deed  to  the  property  is  immediately  given  to  the  purchaser  at  the 
sale  as  there  is  no  redemption  period  unless  the  mortgagor  gives  notice  that  he  wishes 
to  exercise  such  right  at  tho  sale  and  guarantees  the  purchaser  against  loss  by  posting 
bond,  in  which  event  the  mortgagor  has  1  year  in  which  to  redeem.  The  total  cost 
of  foreclosure  under  this  procedure  averages  about  HO.  On  the  other  hand,  in  Kansas 
City,  Kans.,  there  is  no  provision  for  power  of  sale.  The  action  must  take  place  in 
court  and  the  mortgagor  is  allowed  from  8  to  18  months  after  the  Si^Ie  to  redeem  the 
property.  The  total  cost  of  this  action  is  approximately  $100. 
"  For  instance,  in  a  recent  Report  of  InveetigatUv  on  Cost  avd  Procedure  in  Mortgage 


Table  I  sets  forth  the  type  of  foreclosure  action  used 
in  each  State,  the  average  cost  of  foreclosure  per  case, 
the  average  cost  of  foreclosure  as  a  percentage  of  the 
total  loan  amount,  and  a  breakdown  of  the  various 
elements  of  cost."  The  variations  in  cost  are  also 
indicated  in  figure  4. 


Foreclosure,  which  was  a  part  of  a  Survey  of  Real  Estate  Laws,  conducted  in  1936  by 
the  Works  Progress  .Administration  of  New  York  City  as  Project  No.  352,  it  was 
revealed  that  the  average  cost  of  foreclosure  in  the  borough  of  Queens,  City  of  New 
York,  during  the  years  1930-35,  based  on  a  study  of  1,800  typical  cases,  was  $576.03: 
in  Kings  County,  N.  Y.,  1933-35,  based  on  255  typical  cases,  it  was  $663.38;  in  New 
Y'ork  County  during  the  same  years,  based  on  433  typical  cases,  it  was  $842.08.  On 
the  other  hand,  according  to  the  survey  of  the  foreclosure  operations  of  the  Home 
Owners'  Loan  Corporation,  the  average  cost  of  foreclosure  in  New  York  City  was 
$380.37,  approximately  half  the  average  cost  given  in  the  Works  Progress  Adminis- 
tration study  of  privately  instituted  foreclosures. 

22  The  percentages  shown  in  this  table  are  based  upon  the  total  cost  of  foreclosing 
on  mortgages  in  each  particular  State,  rather  than  the  average  cost.  Although  the 
average  costs  would  be  preferred  in  showing  the  extent  to  which  each  item  went  to 
make  up  the  total  cost,  it  was  impossible  to  show  percentages  of  the  average  cost 
because  foreclosures  within  a  State  did  nut  always  include  the  same  items.  Thus 
in  New  York,  only  23  percent  of  the  total  sample  included  costs  for  auctioneers'  fees 
or  trustees'  fees,  because  in  the  upstate  districts  no  such  fees  are  charged. 

In  studying  this  table,  it  should  also  be  borne  in  mind  that,  since  the  various 
elements  of  cost  are  expressed  in  terms  of  percentages,  in  some  cases  certain  items 
might  be  disproportionately  high  by  reason  of  the  fact  that  the  total  cost  of  foreclosure 
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INDICATING     THE     LENGTH     OF      THE     PERIOD     OF     REDEMPTION     IN     EACH     STATE 
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redemption  period  FOLLOWS  sale 


Figure  3.— Real  estate  foreclosure  redemption  map  indicating  the  length  of  the  period  of  redemption  in  each  State. 
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Table  1. — //.  O.  L.  C.  foreclosure  costs  and  the  type  of  foreclosure  action,  by  States 
[Based  on  as  near  100  foreclosures  as  possible  for  each  State] 


Type  of 
action  ' 

Percent 
of  total 

loan 
amount 

Principal  items  as  a  percentage  of  total  costs  to  H. 

0.  L.  C. 

State 

Attor- 
ney's 
fees  3 

Advertis- 
ing cost 

Commis- 
sioner's, 
trustee's, 
and/or 
sheriff's 
fees 

Court 
costs 

Title 
search 

Auction- 
eer's fees 

Record- 
ing fees 

Revenue 
stamps 

Master 
in  chan- 
cery's 
fees 

Other 

Average 
cost  of 
fore- 
closure 

P 
C 
C 
C 
P 
C 
C 
P 
C 
P 
C 
C 
C 

c 

C 

c 
c 
s 
p 
p 
p 
p 
p 
p 

C 
C 

c 
p 
c 
c 
c 
p 
c 
c 
c 
c 
c 
p 
c 
p 
p 
p 
c 
c 
p 
c 
p 
c 
c 

1.2 

5.4 
-5.6 
4.0 
3.6 
1.9 
2.9 
1.0 
5.2 
1.9 
6.0 
6.3 
4.6 
4.0 
3.7 
4.2 
2.7 
Q.6 
4.4 
0.5 
1.9 
2.6 
1.8 
0.7 
5.8 
5.4 
3.8 
2.0 
4.7 
6.9 
5.9 
1.4 
4.1 
2.9 
4.2 
4.6 
3.6 
0.8 
4.7 
3.1 
2.4 
0.2 
4.9 
2.  2 
1.7 
6.4 
1.2 
3.1 
7.2 

69.9 

58.6 
40.6 
49.9 
50.2 
63.6 

25.0 

2.7 
1.5 
1.1 
1.7 
1.5 

2.3 
1.9 
3.0 
2.9 

$47. 95 

18.1 

13.4 

37.0 

8.5 

5.3 
18.6 

9.4 
31.0 

0.8 

202. 38 

0.8 

123.18 

26.1 
5.0 

1.4 

161.34 

Colorado  . 

3.4 

102. 65 

»36.4 
39.6 

111.00 

Delaware             .  _... 

62.3 

64.7 

7.9 

42.5 

2.5 
3.1 
1.1 
2.7 
0.9 
0.3 
0.7 
1.0 
3.3 
1.1 

11.8 
4.9 
2.5 

15.3 
4.6 
0.7 
2.8 

11.3 
0.9 
0.2 
1.3 
5.8 

1.0 
9.1 
0.6 
2.3 
2.1 
1.8 
2.7 
3.0 
1.4 
1.9 
0.9 

4.6 
1.1 

ice.  93 

22.0 

68.75 

Florida 

60.8 
52.6 
60.1 
34.7 
48.1 
59.7 
65.1 
60.3 

3.6 

6.8 

9.8 

9.5 

158. 16 

Georgia .-- 

56.70 

29.7 

13.1 

7.9 

"31.1 

'30.0 

34.8 

10.0 

18.8 

3.8 
13.5 
6.8 
6.5 
5.4 

0.3 
2.2 
11.6 
0.3 

170.  98 

Illinois 

4.8 

34.8 

364.  30 

185.61 

0.6 

129.35 

Kansas 

90.88 

36.4 
28.0 

0.3 
9.4 
0.4 

7.5 

149.23 

Louisiana..-.       ..  ...    .      ..  ,. 

31.1 
47.8 
21.9 
56.9 
34.6 
21.4 
33.4 
78.5 

1 16. 48 

Maine 

46.9 
31.7 

21.32 

Maryland                . 

6.3 

22.0 

2.2 

6.9 

157.  56 

Massachusetts 

27.8 

29.08 

50.3 
61.2 
59.5 

3.3 
16.6 

0.1 

6.5 

0.6 
0.1 

90.52 

Minnesota ._ 

96. 11 

4.3 
10.2 
2.3 

58.81 

48.40 

75.6 
45.0 
59.8 
60.6 
38.0 
64.0 
40.0 
55.5 
51.8 
39.5 
30.7 
56.5 
31.8 

7.6 

8.9 
47.1 
13.2 

4.6 
7.1 
4.4 

0.1 
0.6 
0.2 

161.74 

112. 19 

Nevada 

18.3 

2.8 
4.6 

253.  01 

21.2 

7  8 

70.82 

162.0 

6.8 

2.3 

212.8 

5.7 

M9.6 

11.3 

16.2 

'21.7 

222. 29 

New  Mexico . 

11.4 
17.6 
22.6 
13.5 

12.1 
5.4 

0.9 
0.7 

1.5 
1.3 
6.8 
3.0 
3.1 
2.1 
2.6 
0.4 
9.9 

7.8 
29.1 

5.5 
1.7 

175. 38 

2.0 

312.  54 

North  Carolina 

2.4 
13.3 

0.2 
10.7 

9.7 

4.2 

64.07 

6.6 
3.6 
26.0 
12.0 

4.2 
1.1 
1.5 
1.5 
0.4 

10.7 
1.1 

10.4 
3.3 

65.2 
1.4 

3.0 
2.9 
4.8 
1.5 

114.94 

Ohio  

125  46 

Oklahoma.. _ 

12.9 

130. 97 

130.37 

41.6 
66.4 
14.0 

158. 27 

Rhode  Island 

:3.0 
1.2 

44.72 

60.0 
45.5 
64.5 

23.5 
43.4 

10.0 

0.2 

123.25 

South  Dakota 

0.7 

70.84 

28.4 

3.6 

34.8 

2.6 

0.2 

77.61 

Tesas 

5.18 

Utah 

66.2 
64.4 
42.3 
55.1 

12.8 

12.7 
36.6 

0.1 
16.9 

2.6 
"33.3 

3.1 

3.9 

0.4 

158.33 

Vermont.... . 

97.14 

Virginia 

33.0 

14.1 
17.1 
46.7 

5.4 
1.1 
4.8 

4.8 
2.4 
6.1 
2.9 
1.8 

a2 

0.3 

94.48 

Washington 

7.1 

134.  40 

West  Virginia 

39.8 

56.93 

Wisconsin 

52.7 
61.7 

10.2 
7.9 

0.9 
0.4 

169.94 

23.9 

1.2 

174.11 

1  Consists  of  power  of  sale  (P),  court  action  (C),  or  (S)  strict  foreclosure  by  publication  with  no  sale.  When  any  one  of  these  is  allowed,  that  listed  has  been  used  princi- 
pally by  the  Home  Owners'  Loan  Corporation. 

» Extra  items  included  in  court  costs:  Connecticut— all  items;  Indiana— sheriff's  fees,  advertising  cost;  Iowa— sheriff's  fees  and  some  advertising  costs;  New  Jersey— all  items; 
North  Carolina— recording  fees;  Ohio— advertising  fees;  Pennsylvania— most  recording  fees;  and  Wisconsin  -publication  for  sale,  sheriff's  fees,  recording  fees. 

'  Average  foreclosure  costs  do  not  include  attorneys'  fees  in  Texas,  Massachusetts,  Delaware,  District  of  Columbia,  and  Rhode  Island  as  foreclosure  was  handled  by  H.  O.  L.  C. 
salaried  personnel.  Average  foreclosure  costs  do  not  include  a  full  charge  lor  attorneys'  tees  in  Louisiana,  Missouri,  Nevada,  and  Oklahoma  as  work  was  partially  done  by  salaried 
personnel. 

Table  II  sets  forth  the  average  time  required  to  com- 
plete foreclosure  in  each  of  the  states,  the  time  being 
computed  from  the  date  the  petition  to  foreclose  was 
filed  in  court,  or  the  first  advertisement  published 
(depending  upon  whether  it  was  a  court  or  power  of 

is  quite  nominal.  For  instance,  since  foreclosure  Is  handled  by  the  H.  O.  L.  C.'s 
salaried  attorneys  in  Texas  as  a  part  of  their  business  routine,  and  since  the  total 
Oust  of  foreclosure  in  that  State  Is  therefore  but  $5.18,  the  cost  of  revenue  stamps  and 
the  recording  ol  the  deed  make  up  99  percent  of  the  total  foreclosure  costs. 


sale  foreclosure),  until  the  period  of  redemption,  if  any, 
had  expired  and  the  Home  Owners'  Loan  Corporation 
had  gained  an  indefeasible  title.  The  ma]),  m  figure 
5,  shows  grapliically  the  differences  in  time  recjuired 
to  foreclose  from  State  to  State. 

From  these  tables,  it  is  to  be  noted  that,  with  respect 
to  the  time  required  for  foreclosure  and  the  costs  in- 
volved, the  States  may  be  roughly  classified  into  three 
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Table  II. — Average  time  required  to  complete  H.  0.  L.  C.  foreclosures  ' 
[Based  on  as  near  100  foreclosures  as  possible  for  each  State] 


State 


Alabama 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District    of    Co- 
lumbia. 

Florida. 

Oeorpa 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts.. 


Michigan.. 
Minnesota- 


Total  time 


Months  Days 


25 


Period 
of  re- 
demp- 
tion ! 


Months 


Explanation 


Redemption  period  of  12  months  permitted 
but  waived  in  H.  O,  L.  O.  mortgages. 


Debtor   has   12  months   for  redemption; 
creditors,  additional  3  months. 


Redemption  period  may  be  6  or  18  months 
depending  on  type  and  status  of  mort- 
gage. 

If  sale  does  not  bring  H  of  appraised  value, 
mortgagor  m?y  have  12  months  redemp- 
tion. 


Total  time  refers  from  date  of  dispatch  to 
State  counsel.  No  redemption  after  fore- 
closure by  sale;  a  3-year  redemption  after 
foreclosure  by  entry.  Latter  rarely  used 
byH.  O.  L.  C. 

6  months  redemption  if  foreclosure  by  court 
action;  12  months  if  by  advertisement. 


State 


Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire- 
New  Jersey 

New  Mexico 

New  York 

North  Carolina- 
North  Dakota.-- 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina.. 
South  Dakota--. 
Tennessee 

Texas .-. 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia.-. 

Wisconsin  _ 

Wyoming. 


Period 

Total  time 

of  re- 
demp- 
tion ' 

Months 

Days 

Months 

1 

24 

0 

1 

16 

16 

2 

12 

6 

26 

(") 

15 

12 

12 

1 

27 

0 

4 

21 

0 

13 

0 

9 

3 

17 

0 

1 

16 

0 

16 

4 

12 

3 

24 

0 

9 

20 

6 

15 

10 

12 

1 

19 

0 

2 

10 

0 

2 

28 

0 

13 

25 

12 

I 

11 

0 

22 

0 

14 

23 

6 

8 

27 

0 

8 

0 

16 

6 

12 

I 

6 

U 

16 

0 

12 

15 

1 

9 

Explanation 


Written  notice  by  mortgagor  at  sale  or  10 
days  before,  gives  him  12  months  re- 
demption following  sale. 


Redemption  period  of  24  months  permitted 
but  waived  in  H.  0.  L.  C.  deeds  of  trust. 


Redemption  period  is  12  months  but 
chancellor  may  shorten  if  security  is 
insuthcient. 


Debtor   has    6    months    for   redemption; 
creditors  9  months. 


1  In  case  of  foreclosure  in  court,  the  time  has  been  computed  from  the  date  of  the  filing  of  the  petition  to  foreclose  to  the  date  of  acquisition  of  title,  free  of  redemption.  In  case 
of  foreclosure  under  power  of  sale  contained  in  the  mortgage  or  deed  of  trust,  the  time  has  been  computed  from  the  date  of  the  first  publication  of  notice  of  sale  or  of  intention  to 
foreclose,  where  such  is  required,  to  the  date  of  acquisition  of  title,  free  of  all  rights  of  redemption. 

»  "Redemption  period"  is  generally  defined  as  the  period  from  date  of  foreclosure  sale  until  final  acquisition  of  title  during  which  the  mortgagor  may  redeem  the  property.  In 
4  States  the  statutory  time  allowed  the  mortgagor  is  not  strictly  a  redemption  period  but  is  often  described  as  such.  The  provisions  in  these  States  are:  In  Indiana  12  months  from 
date  of  filing  foreclosure  petition  until  date  of  sale.  In  Wisconsin  1  year  from  date  of  judgment  to  date  of  sale.  In  Oklahoma  6  months  from  date  of  judgment  to  date  of  sale.  In 
Nebraska  9  months  (at  request  of  mortgagor)  from  date  of  judement  to  date  of  sale. 


groups:  (1)  Those  in  which  cost  of  foreclosiu-e  is  low 
(less  than  $100)  and  the  time  required  in  most  instances 
short  (less  than  3  months)-';  (2)  those  where  cost  of 
foreclosure  is  high  and  the  time  to  foreclose  in  many 
instances  is  unnecessarily  long  '^;  and  (3)  where  cost  of 
foreclosure  is  not  only  high  and  the  time  to  foreclose 
in  many  instances  unnecessarily  long,  but  where  there 
is  also  a  period  of  redemption  of  6  months  or  more 
during  wliich  in  most  cases  the  mortgagor  is  entitled  to 


"  Georgia,  Massachusetts,  Mississippi,  New  Hampshire,  North  Carolina,  Rhode 
Island,  Tennessee,  Texas,  Virginia,  West  Virginia,  and  the  District  of  Columbia. 
Maine  and  Missouri  should  probably  also  be  included  in  this  group  as  the  average 
cost  of  foreclosure  in  each  of  these  States  is  less  than  $45.  On  the  other  hand,  in  both 
of  these  States  there  is  a  12  months'  redemption  period  during  which  the  debtor  is 
entitled  to  the  possession  of  the  property.  Alabama  should  probably  also  be  included 
in  this  group,  even  though  the  period  of  redemption  is  2  years,  since  the  cost  of  fore- 
closure is  less  than  $50  and  since  the  purchaser  and  not  the  debtor  is  entitled  to  the 
possession  of  the  property  during  the  nmning  of  the  period  of  redemption. 

"  Connecticut,  Delaware,  Florida,  Louisiana,  Maryland,  New  Jersey,  New 
Mesico,  New  York,  Ohio.  Pennsylvania,  South  Carolina. 


possession  of  the  property." 

Study  of  the  costs  incurred  by  the  Home  Owners' 
Loan  Corporation  in  foreclosing  mortgages  in  the  vari- 
ous States  reveals  that  the  average  cost  in  States  in  the 
first  group  was  approxhnately  $55;  whereas  in  States 
in  the  second  and  thnd  groups  it  was  approximately 
$155.  In  other  words,  in  the  States  in  the  second  and 
third  groups  approximately  $100  more  was  paid  for 
foreclosure  of  a  mortgage  than  in  States  in  the  first 
group.  Tliis  $100  per  foreclosure  might  well  be  con- 
sidered a  useless  expense  or  waste,  since  it  is  to  be 
assumed  that  in  all  States  an  equally  indefeasible  title 
is  gained  by  foreclosure  proceedings. 

"  Arizona,  California,  Colorado,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky, 
Michigan,  Minnesota,  Montana,  Nebraska,  Nevada,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Utah,  Vermont,  Washington,  Wisconsin,  Wyoming.  Ar- 
kansas should  probably  also  be  included  in  this  group  because  of  the  cost  of  fore- 
closure and  the  12  months'  redemption  period  during  which  the  debtor  is  entitled  to 
the  possession  of  the  property  unless  the  period  of  redemption  is  waived. 
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If  approximately  1,000,000  mortgages  have  been  fore- 
closed during  the  past  10  years,^^  then  at  an  average 
cost  of  $124  each,  as  found  by  the  Home  Owners'  Loan 
Corporation  $124,000,000  woidd  have  been  expended 
for  mortgage  foreclosures.  Assuming  that  $55,  the 
approximate  average  cost  of  foreclosure  in  States  in  the 
first  group,  is  sufficient  to  cover  the  cost  of  foreclosure, 
it  appears  that  during  the  past  10  years  approximately 
$70,000,000  has  been  spent  unnecessarily  because  fore- 

!•  Holden,  "The  Menace  of  'Mortgage  Debt,"  166  Harper's  575  (1933),  estimates 
that  the  number  of  foreclosures  in  the  United  States  in  1931,  1932,  and  1933,  was 
probably  well  over  500,000. 

According  to  the  Report  of  Investigation  on  Cost  and  Procedure  in  Mortgage  Fore- 
closure, supra,  there  were  32,922  notices  of  foreclosure  lis  pendens  filed  in  the  borough 
of  Queens,  city  of  New  York  from  1930  to  1935.  According  to  figures  released  by  the 
tax  department  of  the  State  of  New  York,  there  are  approximately  175,000  one-  add 
two-family  homes  in  this  borough.  In  other  words,  during  the  period  of  1930  to 
1935,  more  than  1  out  of  every  10  homes  was  in  the  process  of  foreclosure  in  that 
borough. 

H.  O.  L.  C.  Summary  (July  22,  1936)  estimates  that  in  a  normal  year,  like  1926, 
approximately  68,000  homes  are  foreclosed;  that,  in  1932,  this  figure  had  increased  to 
248,700  per  aimum;  and  then,  by  June  1933,  foreclosures  were  occurring  at  an  estimated 
rate  of  24,000  a  mouth.  In  the  House  hearing  on  the  Xational  Housing  Act  of  1934, 
H.  R.  9620,  73d  Cong.,  2d  sess.,  p.  63,  figures  averaging  about  8  percent  higher  than 
these  may  be  found.  From  these  estimates,  it  is  safe  to  conclude  that  at  least  1,000.000 
foreclosures  have  taken  place  over  the  last  10-year  period. 


closure  procedures  in  all  States  were  not  as  simple, 
inexpensive,  and  expeditious  as  in  States  in  that 
group. ^' 

Furthermore,  it  is  estimated  that  the  cost  of  the 
delay  to  the  lender  due  to  the  redemption  period,  Avhich 
cost  includes  the  loss  of  interest  on  the  investment, 
accruing  taxes,  insurance,  and  depreciation,  averages  at 
least  $2  per  day  on  a  $5,000  mortgage.  From  this 
estimate,  it  is  apparent  that  an  enormous  waste  occurs 
in  those  States  in  the  third  group,  which  have  a  redemp- 
tion period  of  a  year  or  more,  and  in  some  of  those  in 
the  second,  which  require  over  a  year  for  foreclosure. 

The  effect  of  these  time  and  cost  elements  upon  mort- 
gage lending  is  obvious.  In  the  first  group  of  States, 
where  the  cost  averages  $55  and  the  time  less  than  3 
months,  it  is  obvious  that  a  lending  institution  can 
afford  to  lend  as  high  as  90  percent  on  the  value  of  the 
property  at  a  low  rate  of  interest  as  it  does  not  have  to 

''See  Russell,  "Foreclosure  Costs  in  N'ew  York,"  Journal  of  Land  and  Public 
Utility  Economics,  .\ugust  1937,  in  which  it  is  estimated  that  80  percent  of  the 
$5,000,000  which  the  H.  O.  L.  C.will  spend  in  the  foreclosure  of  mortgages  in  New 
York  State  is  a  kind  of  "legalized  waste." 


REAL    ESTATE    FORECLOSURE    COST    MAP 

INDICATING    THE   AVERAGE  COST  OF  FORECLOSURE  IN   EACH   STATE 
BASED   ON   HQLC    EXPERIENCE 


UNDER    tSOOO 

•  50  00-  99  99 
100  00  -  149  99 
150  00-  199.99 
200  00  -  249  99 
250  00  AND  OVER 


Pmpcred  by 

Division  of  Reseonh  B  Statistics 

Federal  Home  Loan  Bank  Board 


Figure  4. — Real  estate  foreclosiu-e  cost  map  indicating  the  average  cost  of  foreclosure  in  each  State  based  on  H.  U.  L.  C.  experience. 
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deduct  such  a  large  amount  from  the  value  of  the 
property  or  increase  its  interest  rate  to  balance  the  costs 
which  might  arise  if  it  became  necessary  to  foreclose. 

On  the  other  hand,  in  those  States  in  the  second  and 
third  groups,  where  the  average  cost  is  $155,  and  the 
time,  including  the  period  of  redemption,  is  greater 
than  1  year,  it  is  apparent  that  a  lending  institution 
could  not  afford  to  lend  with  safety  an  amount  in 
excess  of  65  percent  of  the  value  of  the  propertj",  which 
would  prevent  a  borrower  from  securing  a  loan  in 
many  instances  or  necessitate  lais  resorting  to  the 
dangerous  practice  of  junior  financing.  If  the  lending 
institution  did  lend  in  excess  of  that  percentage  of  the 
value  of  the  property,  it  would  be  required  to  charge 
a  high  interest  rate  to  compensate  it  for  the  risk 
involved. 

A  lending  institution  in  a  State  in  the  first  group, 
which  has  loaned  $4,000  on  a  $5,000  home,  is  able  to 
carry  the  borrower  for  many  months  after  a  default, 
during  which  time  he  may  rehabilitate  himself,  before 
the  accumulated  interest,  taxes,  insurance  and  other 


carrying  charges  have  brought  the  total  debt  up  to  a 
point  where  it  becomes  imperative  that  the  lending 
institution  foreclose  to  protect  itself  against  loss. 

On  the  other  hand,  a  lending  institution  in  a  State 
in  the  second  or  third  group,  which  has  loaned  $4,000 
on  a  $5,000  home,  would  find  it  necessary  to  foreclose 
immediately  in  order  to  protect  itself  from  loss  when 
the  accumulated  interest,  taxes,  insurance,  and  other 
carrying  charges  had  raised  the  borrower's  debt  to 
$4,500  by  reason  of  the  high  cost  of  foreclosure  or  th« 
cost  of  the  delay  caused  by  the  long  redemption  period. 
Therefore,  in  these  latter  States,  a  lending  institution 
is  prevented  from  granting  voluntary  short  moratoria 
to  the  borrower,  during  which  time  he  might  rehabilitate 
himself. 

During  the  past  6  years,  the  Federal  Government 
has  been  doing  all  in  its  power  to  sponsor  long-term, 
amortized, single-mortgage  lending  on  home  properties^* 


'»  The  H.  O.  L.  C,  during  its  lending  operations,  refinanced  1,018,390  home  mort- 
gage loans,  or  approximately  1  out  of  every  10  mortgages  In  the  country,  on  a  long- 
term  (12-  to  15-year),  amortized  (approximately  $9  a  month  installment  payment 


Figure  ,'>.— Real  estate  foreclosure  time  map  indicating  the  average  length  of  time  required  to  foreclose  in  each  State  hased  on  H.  O.  L.  C.  experience. 
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instead  of  the  short-term,  himp-sum,  multiple-mortgage 
lending,  which  was  prevalent  prior  to  that  time.^^  The 
foreclosure  laws  and  procedures  of  many  of  the  States 
today  prevent  the  complete  realization  of  this  program. 

Furthermore,  the  raising  of  the  Federal  Housing 
Administration  mortgage  insurance  limit  as  provided 
by  the  National  Housing  Amendments  of  1938,^"  wliich 
means,  in  effect,  that  the  minimimi  down  payment 
required  of  a  home  owner  is  reduced  from  approxi- 
mately 20  percent  to  10  percent  of  the  price  of  the 
property,  makes  imperative  the  revision  of  the  mortgage 
and  foreclosm-e  laws  in  mam-  of  the  States,  for  the 
nunimum  down  payment  is  thus  reduced  in  many 
States  below  the  cost  of  foreclosiu-e  and  the  cost  of  t\\e 
delay  to  the  mortgagee  in  secm'ing  title  to  the  property. 

By  way  of  illustration,  the  minimum  down  payment 
on  a  $3,000  home  financed  by  a  Federal  Housmg  Ad- 
ministration msured  mortgage  would  be  $300;  and, 
according  to  Home  Owners'  Loan  Corporation  experience, 
foreclosure  cost,  together  with  the  cost  of  the  delay  to 
the  lender  (wliich  may  amount  to  $2  a  day),  woxild 
more  than  cancel  out  tliis  down  payment.  Conse- 
quently, in  those  States  where  the  cost  of  foreclosure  is 
in  excess  of  $200,  or  where  the  mortgagor  is  entitled  to 
a  period  of  redemption  of  1  year  or  longer,  a  90  percent 
loan  would  be  unattractive  regardless  of  the  fact  that 
the  Federal  Housing  Administration  will  msure  a 
mortgage  loan  up  to  that  amount  of  the  appraised  value. 

In  addition,  the  liberalization  of  title  IH  of  the 
National  Housing  Act  of  1934  so  as  to  make  more 
attractive  the  incorporation  of  national  mortgage 
associations  also  makes  imperative  the  revision  of  the 


per  thousand  dollars  or  loan)  basis,  with  one  mortgage  securing  all  debts  refinanced. 
This  refinancing  operation  not  only  relieved  home  owners  in  distress  and  helped 
liquefy  the  frozen  mortgage  assets  ot  lending  institutions,  but  placed  at  least  the 
1  out  o(  every  10  mortgages  refinanced  on  a  sound  repayment  basis.  The  Federal 
Home  Loan  Bank  Board  and  Bank  System,  by  requiring  as  a  condition  to  member- 
ship in  its  system,  that  the  home-financing  institiitiou  deal  principally  in  long-term, 
amortized  lending  on  the  security  of  first  liens;  the  Federal  Savings  and  Loan  System, 
by  requiring  as  a  condition  to  the  granting  of  a  charter  that  the  institution  deal 
principally  in  long-term,  amortized  lending  on  the  security  of  first  liens;  the  Federal 
Savings  and  Loan  Insurance  Corporation,  by  requiring  as  a  condition  to  its  insurarce 
of  accounts  of  a  savings  and  loan  institution  that  it  deal  principally  in  long-term, 
amortized  lending  on  the  security  of  first  liens;  and  the  Federal  nousing  Adminis- 
tration, by  requiring  as  a  condition  to  its  insuranro  of  a  mortgage  that  it  he  on  a  long- 
term,  amortized  basis — have  all  given  further  impetus  to  the  long-term,  amortized, 
single-mortgage  lending  movement. 

>'  Short-term  mortgage  loans  on  home  properties  are  generally  bad  practice  as  they 
must  be  refinanced  every  few  years  with  the  high  commissions  and  financing  charges 
which  that  operation  entails.  Lump-sum  mortgage  loans  are  generally  bad  practice 
as  they  require  repayment  of  the  entire  amount  of  the  loan  at  one  time  or  refinancing 
the  loan  with  the  high  tees  which  that  operation  entails.  Multiple  mortgage  financing 
of  a  single  property  is  generally  bad  practice  not  only  because  of  the  high  fees  incident 
to  the  procurement  of  each  mortgage,  but  of  the  increased  dangers  of  default. 

It  may  be  estimated  that,  prior  to  the  depression,  approximately  50  percent  of  the 
home-mortgage  financing  of  the  country  was  on  a  short-term,  lump-sum  basis,  with 
many  properties  securing  more  than  one  mortgage.  With  the  greater  part  of  this 
percentage  of  the  home-mortgage  debt  of  the  country  falling  due  during  the  depression 
years,  with  lenders  clamoring  for  repayment  and  refusing  to  grant  extensions  or 
renewals,  and  with  borrowers  unable  to  repay  the  large  lump-sum  payments  required 
by  their  mortgage  contracts  because  of  their  reduced  incomes,  the  evils  in  this  system 
of  mortgage  financing  were  laid  open  to  scrutiny. 

>«  On  homes  costing  $6,000  or  less,  from  80  to  90  percent  of  the  appraised  value  of  the 
property,  and  on  homes  costing  $10,000  or  less,  to  90  percent  of  the  first  $6,000  of  value 
and  80  percent  of  the  remainder.    Public,  No.  424,  75th  Cong. 


11 


mortgage  and  foreclosure  laws  of  the  various  States,  if 
such  institutions  are  to  function  smoothly.  It  is 
obvious  that  the  more  uniform,  simple,  inexpensive,  and 
expeditious  the  mortgage  and  foreclosure  laws  of  the 
various  States  are,  the  easier  it  wiU  be  for  such  associa- 
tions to  transact  their  business  of  buying  and  selling 
mortgages  on  a  nation-wide  basis. 

Unnecessary  Foreclosure 
Procedures  and  Costs 

A  study  of  the  particular  elements  of  cost  (table  I) 
which  go  to  make  up  the  total  cost  of  foreclosure 
demonstrates  that  many  useless  expenses  are  incurred 
in  foreclosure  by  reason  of  the  unnecessary  procedures 
required  by  the  laws  of  the  various  States.  Tables  III 
and  IV  also  set  forth  a  break-down  of  the  averages  of  the 
various  elements  of  cost  which  make  up  the  total  cost 
of  foreclosure  in  the  four  counties  comprising  the  metro- 
politan area  of  New  York  City.^' 

For  instance,  from  table  I  it  is  to  be  noted  that  the 
cost  of  publisliing  in  a  newspaper  a  notice  of  the  fore- 
closure action  accounts  for  approximatelj^  29  percent 
of  the  average  total  cost  of  foreclosure  in  those  States 
which  require  tliis  method  of  notice.  From  table  III, 
it  is  to  be  noted  that  average  cost  to  the  Home  Owners' 
Loan  Corporation  of  tliis  method  of  notice  in  the  city 
of  New  York  ranges  from  $124.30  in  Bronx  County  to 
$45.47  in  Queens  County. 

The  publication  of  notice  does  not  bring  buyers  to  the 
sale  and  benefits  no  one  except  the  newspaper  obtaining 
the  advertisement.  Rarely  does  a  person  other  than  the 
mortgagee,  or  liis  nominee  or  a  subordinate  lienor,  pur- 
chase at  the  sale,  and  such  persons  have  direct  knowledge 
of  the  pendency  of  the  sale.  Publication  of  notice  in 
excess  of  once  or  twice  (to  meet  the  requirements  of  due 
process  of  law  in  case  no  other  notice  is  given)  is  an 
unnecessary  expense. 

Table  III. — Elements  of  cost  in  total  cost  of  foreclosure  in  Ihe 
4  counties  comprising  the  metropolitan  area  of  New  York  City, 
based  on  H.  0.  L.  C.  experience 


Foreclosure  fees  and  costs 


Referee  to  compute. 

Referee  to  sell 

Advertising  bill 

Auctioneer's  fee 

Attorney's  fees 

Miscellaneous 


Total 

Average  loan  amount 

Time  to  complete. months.. 


Queens 
County  ' 


$24.00 

75.00 

46.47 

1.80 

3  120. 00 

50.50 


317.66 

6,735.40 

5.8 


New 

York 

County ' 


$25.00 
74.31 

105. 73 

30.00 

'  109. 38 

52.39 


396. 86 

9, 907. 21 

5.4 


Kings 
County 


$25.  OC 
75.1)0 
74.62 
2&20 

125. 00 
49.91 


376.  84 

6, 73S.  95 

5.2 


Bronx 
County ' 


$25.00 
75.00 

124.  30 
28.80 

125.  00 
61.30 


430. 12 

8,  070.  74 

4.9 


'  Averages  based  on  the  actual  fees  and  costs  incurred  by  H.  O.  L.  C.  in  25  repre- 
sentative foreclosure  cases  in  each  county. 

'  Averages  based  on  the  actual  fees  and  costs  Incurred  by  H.  O.  L.  C.  in  8  repre- 
sentative foreclosure  cases. 

'  The  fact  that  the  average  attorney's  fee  in  Queens  and  New  York  Counties  was 
less  than  that  in  Kings  and  Bronx  Counties  is  duo  to  the  fact  that  H.  O.  L.  C.  salaried 
attorneys  were  used  in  one  case  In  each  coimty. 


"  For  an  excellent  analysis  of  the  excessive  costs  and  uncertainties  in  the  present 
New  York  foreclosure  procedure,  see  an  article  by  Walter  Fairchild  in  the  Brooklyn 
Law  Review,  vol.  VII,  No.  1  COctober  1937),  pp.  1-14. 
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Table  IV. — Elements  of  cost  in  total  cost  of  foreclosure  in  New 
York  City,  based  on  a  study  of  privately  instituted  foreclosures  ' 


Items  of  fees  and  costs 


Referee's  fees 

Advertising  bill 

Auctioneer's  tee 

Statutory  costs 

Total  disbursements 

Interest  on  costs 

Guardian  tees 

Allowance  * 

Extra  allowance  ^  --. 

Total. 


Queens 
County  " 


$89.70 
70.46 
21.67 
36.05 
81.96 
1.35 
1.21 
148. 16 
125.  46 


676.  U3 


New  York 
County  3 


$97.  31 
191.  22 
47.11 
43.96 
92.81 
2.27 
.74 
176.  41 
190.  25 


842.03 


Kings 
County  * 


38.3. 15 
99.87 
33.  SI 
40.09 
86.54 
.45 
.43 
163.  02 
156.  32 


663.  3S 


»  The  average  elements  of  cost  are  taken  from  the  Report  of  fntestigation  on  the  CoU 
and  ProctduTe  in  Mortgage  Fcredosare,  a  part  of  a  Survey  of  Real  Estate  Laws  con- 
ducted in  1036  by  the  Works  Progress  Administration  of  New  York  City  as  project 
No.  3.'i2. 

1  Averages  based  on  the  actual  fees  and  costs  incurred  in  l.SOO  privately  instituted 
foiecJosure  actions  during  the  years  1930-35. 

'  Averages  based  on  the  actual  fees  and  costs  incurred  in  433  privately  instituted 
foreclosure  actions  during  the  years  1930-35. 

'  Averages  based  on  the  actual  tees  and  costs  incurred  in  255  typical  privately  in- 
stituted foreclosure  actions  during  the  years  1933-36. 

«  Allowances  under  sec.  1512,  C.  P.  A.  are  determined  by  the  amount  ot  the  judg- 
ment of  foreclosure. 

«  Extra  allowances  are  granted  pursuant  to  sec.  1513,  C.  P.  A.  Although  the  allow- 
ance is  discretionary,  it  is  granted  by  the  court  almost  as  a  matter  of  routine. 

From  table  I,  it  is  also  to  be  noted  that  auctioneers' 
and  master  in  chancery  fees  account  for  approximately 
14  percent  and  17  percent,  respectively,  of  the  average 
total  cost  of  foreclosure  in  those  States  which  require 
such  methods  of  sale.  From  table  III,  it  is  to  be  noted 
that  the  average  cost  to  the  Home  Owners'  Loan  Cor- 
poration of  a  pubhc  auctioneer  at  the  foreclosure  sale 
in  three  of  the  four  metropohtan  counties  comprising 
the  city  of  New  York  was  approximately  $28.  The 
requirement  that  a  public  auctioneer  or  a  master  auction 
the  property  is  superfluous,  since  rarely  does  anyone 
bid  at  the  sale  except  the  mortgagee  or  his  nominee. 
Furthermore,  the  fees  allowed  for  these  services  are 
probably  excessive  for  the  services  usually  rendered, 
i.  e.,  reading  the  terms  of  the  sale  and  recording  the  bids. 

Likewise,  the  appointment  of  referees  to  compute 
the  amount  of  the  debt  and  to  supervise  the  sale,  as  is 
required  in  a  few  States,  merely  adds  fees  for  which 
there  is  httle  or  no  justification.  To  perform  the  first 
duty,  the  referee  rarely  does  anything  but  sign  his  name 
to  the  computations  of  the  debt  made  by  the  mortgagee ; 
and  to  perform  the  second  duty,  he  rarely  does  more 
than  engage  an  auctioneer,  attend  the  sale,  and  sign 
the  report  of  the  sale  and  the  deed  to  the  purchaser, 
which  are  usually  prepared  by  the  mortgagee's  attorney. 

From  table  III,  it  is  to  be  noted  that  the  average  cost 
to  the  Home  Owners'  Loan  Corporation  of  having  a 
referee  compute  the  amount  of  the  debt  and  supervise 
the  sale  in  the  metropolitan  counties  comprising  the 
city  of  New  York  was  approximately  $25  and  $75, 
respectively,  per  case. 


Furthermore,  it  is  also  to  be  noted  from  table  I  that 
attorneys'  fees  account  for  approximately  52  percent  of 
the  total  foreclosure  costs  in  those  States  where  fee 
attorneys  were  employed.  There  is  a  close  correlation 
between  the  size  of  the  attorneys'  fees  and  the  work 
and  detail  involved  in  the  foreclosure.  In  those 
States  where  the  foreclosure  statutes  are  cumbersome 
and  require  a  great  amount  of  detail  and  time,  attor- 
neys' fees  run  high.  On  the  other  hand,  where  the 
statutes  provide  for  a  simple  procedure,  the  fees  are  low. 

One  of  the  most  interesting  over-all  conclusions  with 
regard  to  the  useless  expense  involved  in  foreclosure 
that  may  be  drawn  from  a  study  of  the  statistics  gath- 
ered by  the  Home  Owners'  Loan  Corporation  in  its 
survey  of  its  foreclosure  operations  is  that  the  cost  of 
foreclosure  in  those  States  which  proceed  under  power 
of  sale  is  far  less  than  in  those  which  proceed  under 
court  action.  Out  of  the  13  States  classified  under  the 
first  group,  i.  e.,  where  the  cost  of  foreclosure  is  low 
(less  than  $100)  and  the  time  required  to  foreclose  is 
in  most  instances  short  (less  than  3  months),  the  fore- 
closure procedure  followed  in  12  was  by  an  exercise  of 
the  power  of  sale  contained  in  the  security  instrument. 
While  in  the  thirteenth,  i.  e.,  Maine,  foreclosure  by 
power  of  sale  was  not  available,  yet  the  foreclosure 
process  was  exceedingly  simple  and  required  no  court 
action.  In  the  35  States,  which  were  classified  in  the 
second  and  third  groups,  i.  e.,  where  the  cost  of  fore- 
closure is  high  and  the  time  to  foreclose  in  many  in- 
stances unnecessarily  long,  foreclosure  was  effected  by 
court  action  in  all  but  6  of  the  35  States. 

This  would  indicate  that  the  practice  of  foreclosing 
by  court  action,  whether  required  by  statute  or  by 
necessity  in  order  to  secure  good  title  after  foreclosure, 
is  extremely  costly  and  that  the  States  wherein  this 
method  is  followed  would  do  well  to  provide  by  statute 
for  a  well-regulated  power  of  sale  foreclosure  procedure. 

The  aforementioned  unnecessary  foreclosure  pro- 
cedures and  many  others  were  originally  devised  in 
most  States  to  protect  the  helpless  borrower  against 
the  supposed  greed  of  the  money-lender.  They  have 
served  as  a  boomerang  in  most  cases,  however,  by 
preventing  a  prospective  borrower  from  obtaining  a 
loan  on  as  advantageous  terms  as  he  otherwise  might  if 
such  procedures  were  not  required  by  the  law  of  his  State. 

Cumbersome  and  Costly 
Mortgage  Instruments 

Turning  now  to  the  archaic,  costly  procedures  in- 
volved in  the  drafting,  execution,  and  recording  of 
instruments,  it  is  apparent  that  the  type  of  loan  instru- 
ment used  and  its  wordmg  must  vary  in  each  State 
according  to  its  substantive  mortgage  and  foreclosure 
law.  The  form  of  instrument  ordinarily  used  might 
be  that  of  a  mortgage  with  a  power  of  sale  or  a  mort- 
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gage  without  a  power  of  sale;  in  other  States  it  might 
be  a  deed  of  trust  with  a  power  of  sale  or  a  deed  of  trust 
without  a  power  of  sale.^^ 

To  be  certain  that  a  loan  instrument  conforms  to  the 
mortgage  and  foreclosure  law  of  the  State,  it  is  almost 
essential  that  a  lawyer  draft  the  mortgage  or  deed  of 
trust  so  as  to  fit  the  facts  of  each  particular  case.  The 
fees  paid  attorneys  each  year  for  such  drafting  of  loan 
instruments  run  into  millions  of  dollars.  Since  it  is  the 
mortgagor  who  in  the  end  bears  the  cost,  he  is  penalized 
by  the  archaic  mortgage  law  which  requires  such  metic- 
ulous care  in  the  drafting  of  loan  instruments. 

In  addition,  the  average  mortgage  or  deed  of  trust 
form  now  in  use  is  unduly  long  and  detailed.  Thp 
average  form  used  by  lending  institutions  contains  from 
1,000  to  4,000  words.  It  is,  of  course,  true  that  in  at 
least  22  ^^  jurisdictions  there  are  statutory  short  forms 
of  mortgage  or  deed  of  trust.  However,  these  short 
forms  are  rarely  used  due  to  the  absence  of  provision  for 
the  various  covenants  and  conditions  usually  incor- 
porated in  such  instruments. 

Since  the  long  1,000  to  4,000  word  instruments  which 
are  in  general  use  must  be  recorded  to  be  valid  against 
purchasers,  subsequent  lienors  and  judgment  creditors, 
and  since  the  fee  for  recording  varies  with  the  length  of 
the  instrument,  the  mortgagor,  who  must  bear  the  cost 
of  recording,  is  further  penalized.  The  recording  fee 
for  mortgages  or  deeds  of  trust  in  most  States  now  runs 
from  $4  to  $10. 

Proposed  Standard  Real 
Estate  Mortgage  Act 

Many  years  of  study  have  been  given  to  the  mortgage 
and  foreclosure  laws  and  procedures  in  the  various 
States,  to  the  costs  incident  to  mortgage  lending  and 
foreclosure,  and  to  the  desii'abUity  of  uniform  mortgage 
and  foreclosure  legislation  throughout  the  country  which 
would  be  as  fair  to  the  mortgagee  as  to  the  mortgagor 
and  which  would  reduce  the  excessive  costs  incident  to 
mortgage  lending  and  foreclosure. 

The  National  Conference  of  Commissioners  on  Uni- 
form State  Laws,  after  investigating  the  subject  for 
more  than  15  years,  adopted  a  imiform  real  estate 
mortgage  and  foreclosure  act  in  1927  which  was  later 
approved  by  the  American  Bar  Association.  The 
principle  of  the  uniform  act  met  with  the  general  ap- 
proval of  the  American  Title  Association,  the  National 
Association  of  Real  Estate  Boards,  the  Association  of 
Life  Insurance  Counsel,  and  counsel  for  Federal  and 
Joint  Stock  Land  Banks,  as  well  as  of  the  professors  of 


"  See  fig.  1.  The  n,  O.  L.  C.  used  a  mortgage  in  nine  .States,  an  outright  deed  in 
one.  and  a  deed  of  trust  in  the  remaining  States. 

"  Arizona,  California,  District  of  Columbia,  Georgia,  Illinois,  Indiana,  Iowa,  Kan- 
sas, Maryland,  Michigan,  Mississippi,  Montana,  New  York,  North  Dakota,  Okla- 
homa, South  Dakota,  Tennessee,  Utah,  Virginia,  West  Virginia,  Wisconsin,  and 
Wyoming. 


mortgage  law  and  the  deans  of  the  leading  law  schools.^* 
However,  objections  to  details  were  raised,  and  the 
draft  has  not  been  adopted  in  its  entirety  in  any  State. 

The  participation  of  the  Federal  housing  finance 
agencies  in  the  field  of  mortgage  lending  on  a  Nation- 
wide basis  during  the  past  few  years  has  brought  a 
sharper  recognition  of  the  need  for  reform  of  mortgage 
and  foreclosure  laws.  Consequently,  one  of  the  first 
tasks  assigned  by  the  Central  Housing  Committee  ^* 
to  its  Subcommittee  on  Law  and  Legislation  ^^  was  the 
study  of  the  mortgage  and  foreclosure  laws  of  the 
various  States  to  the  end  that  they  might  be  amended 
to  provide  a  procedure  to  facilitate  long-term  amor- 
tized, single-mortgage  lending. 

The  Subcommittee  made  a  study  of  the  uniform  act 
prepared  by  the  National  Conference  of  Commissioners 
on  Uniform  State  Laws.  The  vast  experience  of  the 
Federal  agencies  in  mortgage  credit  since  1927  sug- 
gested the  advisability  of  completely  rewriting  the 
proposed  act. 

After  receiving  the  advice  of  many  experts  in  the 
mortgage  lending  field  and  after  drafting  and  redraft- 
ing the  act  many  times  in  2  years,  the  Subcommittee 
finally  issued  a  preliniinary  draft  on  August  31, 
1937."  Since  that  date,  tliis  draft  has  been  submitted 
to  the  Central  Housing  Committee,  the  National  Con- 
ference of  Commissioners  on  Uniform  State  Laws,  the 
American  Bar  Association,^^  the  United  States  Build- 
ing and  Loan  League,  and  the  officials  of  most  of  the 
Federal  agencies  and  private  lending  institutions 
interested  in  mortgage  finance  for  their  comment 
before  it  is  finally  revised. 

The  proposed  standard  real  estate  mortgage  and  fore- 
closm-e  act  of  the  Subcommittee  has  been  drafted  to 
remedy  the  defects  pointed  out  above.     Briefly,  this 

"  See  the  introductory  statement  in  the  pamphlet  Uniform  Real  Estate  Mortgage 
Act  (1927),  published  by  the  National  Conference  of  Commissioners  on  Uniform  State 
Laws. 

"  The  Central  Housing  Committee  was  established  by  the  President  in  August 
1935,  under  the  chairmanship  of  Frederic  A.  Delano,  in  order  to  establish  a  medium 
for  executive  cooperation  among  the  eight  Federal  agencies  most  vitally  concerned 
with  housing  finance  and  construction.  The  Central  Housing  Committee  is  com- 
posed of  the  chief  executive  officers  of  each  of  the  Federal  agencies  concerned  with 
housing  construction  and  finance,  i.  e.:  Department  of  Commerce,  Farm  Security 
Administration,  Federal  Housing  Administration,  Federal  Home  Loan  Bank  Board, 
National  Emergency  Council,  Procurement  Division,  R.  F.  C.  Mortgage  Co.,  and 
United  States  Housing  Authority. 

**  The  Subcommittee  on  Law  and  Legislation  is  composed  of  the  general  counsel 
of  the  following  Federal  agencies:  Federal  Housing  Administration,  R.  F.  C.  Mort- 
gage Co.,  Farm  Security  Administration,  Farm  Credit  Administration,  United  States 
Housing  Authority,  Department  of  Justice,  and  Federal  Home  Loan  Bank  Board. 
Its  functions  are  as  follows:  (1)  To  assemble  and  make  digests  of  mortgage  con- 
tracts, foreclosure  and  moratorium  laws,  tax  procedure,  building  codes  and  other 
legal  matters  aflecting  housing  construction  and  finance:  (-)  to  assemble  and  digest 
current  judicial  decisions,  administrative  rulings,  and  existing  and  proposed  legisla- 
tion affecting  home  ownership;  f3)  to  study  possible  simplification  and  uniformity 
in  state  legislation:  and  (4)  to  provide  for  convenient  use  of  agencies  active  in  housing, 
copies  of  legal  forms,  briefs,  rulings  and  other  documents. 

Copies  of  its  reports  cited  herein  may  be  obtained  on  request  tirom  the  Central 
Housing  Committee,  Washington,  D.  C. 

•'  Copies  of  this  proposed  act  may  be  obtained  upon  request  from  the  Central 
Housing  Committee,  Washington,  D.  C. 

"The  Real  Property  Financing  Committee  of  the  American  Bar  Association 
approved  the  Subcommittee's  Uniform  Act  in  May  1938. 
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proposed  standard  act  provides  for  the  use  of  a  statutory 
short  mortgage  form  about  160  words  in  length.  The 
various  covenants  mentioned  by  name  only  in  this 
statutory  short  mortgage  form  are  defined  in  the  act 
itself  so  as  to  protect  fully  the  rights  of  both  the  mort- 
gagor and  the  mortgagee,  thereby  making  it  unneces- 
sary to  set  forth  such  material  in  the  mortgage  instru- 
ment. Covenants  and  conditions  other  than  those 
contained  in  the  statutory  short  mortgage  form  may 
be  inserted  in  it  by  marking  them  "nonstatutory." 

This  standard  act  further  provides  for  a  simple,  ine.x- 
pensive  method  of  foreclosure  by  power  of  sale,  with 
provision  for  court  confirmation,  if  the  mortgagee  so 
desires,  or  for  court  action  following  a  mortgagor's 
petition  for  injunction  to  restrain  the  foreclosure  by 
power  of  sale.  Provision  is  also  made  for  a  court  action 
to  rescind  the  sale  upon  a  showing  of  fraud  or  the 
failure  to  comply  with  the  foreclosure  procedure  out- 
lined in  the  act.  To  obtain  a  deficiency  judgment,  the 
mortgagee  must  bring  an  action  in  court  after  exercis- 
ing his  power  of  sale  and  prove  that  the  property  was 
sold  at  its  fair  value  and  that  the  sale  price  was  not 
sufficient  to  satisfy  the  debt.  The  act  sets  forth  what 
the  notice  of  sale  shall  contain  and  regulates  the  pub- 
lication of  notice  and  mailing  to  interested  parties. 

Tlie  mortgagor  may  redeem  at  any  time  up  to  the 
date  of  sale.  However,  the  redemption  period  after 
the  sale  of  the  property  is  onh'  30  days.  Nevertheless, 
the  6-month  period  which  would  usually  be  required 
for  foreclosure  under  the  act  is  sufficient  to  afford 
ample  protection  to  the  mortgagor.  The  act  gives 
possession  and  the  right  to  rents  and  profits  to  the 
mortgagor  prior  to  foreclosure,  but  the  mortgagor 
must  keep  the  premises  in  repair  and  not  commit  waste. 
It  further  provides  an  effective  statute  of  limitations 
and  a  marketable  title  after  foreclosure. 

Benefits  to  be  Derived  from  Standard  Act 

The  Subcommittee  on  Law  and  Legislation  believes 
that  the  general  adoption  of  tliis  standard  real  estate 
mortgage  and  foreclosure  act  by  the  various  States 
would  result  in  a  vastly  simplffied  and  improved 
mortgage  lendmg  situation  from  the  point  of  view  both 
of  borrowers  and  lenders. 

From  the  standpoint  of  naortgagors,  the  general 
adoption  of  tliis  standard  act  should:  (1)  reduce  interest 
rates  and  increase  the  ma.xunum  amoimt  of  the  loan 
which  a  lending  institution  would  be  willing  to  advance 
on  the  security  of  a  mortgage  because  the  risk  of  lending 
resulting  from  expensive  foreclosure  proceedings,  long 
redemption  periods,  etc.,  would  be  reduced;  (2)  make 
mortgage  funds  more  accessible  b}^  facilitating  the 
placing  and  handling  of  mortgages  by  large  lending 
institutions  operating  on  a  Nation-wide  basis;  (3) 
reduce  foreclosure  costs,  which  in  the  end  are  paid  by 


or  charged  against  the  mortgagor  or  his  property;  and 
(4)  reduce  the  cost  of  drafting  and  recording  mortgage 
instruments,  for  which  the  mortgagor  pays  when  he 
obtains  a  loan. 

From  the  standpoint  of  mortgage  lending  mstitu- 
tions,  the  general  adoption  of  the  standard  act  should: 
(1)  facilitate  the  placing  and  handling  of  mortgages 
because  of  their  shortness  and  the  uniformity  of  the  law 
which  would  thereby  be  achieved;  (2)  reduce  adminis- 
trative expense  and  the  risk  incident  to  mortgage 
lending;  and  (3)  assure  greater  liquidity  to  mortgage 
investments  because  the  uniformity  in  the  law  should 
result  in  making  such  investments  more  saleable. 

Mechanics'  Lien  Laws 

If  3  to  4  million  dwelling  units  are  built  in  tliis 
country  during  the  next  5  years,  it  \vill  mean  that  an 
increasing  number  of  mechanics'  liens  will  be  filed  by 
building  contractors,  subcontractors,  workmen,  ma- 
terialmen and  others  who  perform  labor  upon  or  fur- 
nish materials  for  the  construction  of  such  dwelling 
units.  It  is,  therefore,  timely  to  ascertain  whether 
the  mechanics'  lien  laws:  (1)  add  to  the  cost  of  con- 
struction and  financing,  (2)  discourage  lending  for  new 
construction,  (3)  increase  the  tendencies  toward  "jerry" 
building,  (4)  contribute  to  the  expense  of  title  exami- 
nation and  insurance,  (5)  discourage  the  ownership  of 
homes. 

History  and  Scope  of  Mechanics'  Liens 

Mechanics'  liens  have  their  origin  not  in  the  common 
law,  but  in  statutory  enactment.  The  earlier  lien 
statutes  were  limited  to  the  protection  of  wage  earners. 
Since  the  protection  of  wage  earners  was  a  principle 
which  found  ready  favor  with  legislatures,  other  States 
followed  the  lead  which  Maryland  took  in  1791  and 
rapidly  enacted  similar  legislation. 

However,  the  word  "mechanic,"  popularly  defined 
as  "pertaining  to  manual  labor"  or  "involving  manual 
skill,"  is  not  descriptive  of  the  scope  and  application 
of  these  laws  today.  Each  factor  of  the  building 
industry  has  sought  to  have  its  particidar  group 
sheltered  by  some  form  of  lien  against  the  real  estate 
which  was  being  improved.  This  lien  protection  has 
usually  been  secured  by  amendment  of  the  mechanics' 
lien  acts  already  in  force.  As  protection  was  extended 
to  one  segment  of  the  industry,  other  groups  sought 
and  obtained  protection.  The  result  is  that  today 
under  the  mechanics'  lien  laws,  practically  every  seg- 
ment of  the  construction  industry — including  con- 
tractors, subcontractors,  material  dealers,  laborers, 
artisans,  arcliitects,  landscape  architects,  engineers, 
surveyors — is  granted  a  lien  of  varying  extent  imder 
varying  conditions  for  the  labor,  services,  or  materials 
furnished  or  contracted  to  be  furnished. 
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Principal  Phases  of  Existing  Laws 
and  Their  Undesirable  Effect 

The  question  arises  as  to  how  these  laws  work  out  in 
practice  and  what  problems  they  have  created  in  the 
field  of  housing.  Since  they  were  designed  to  meet  verj' 
practical  considerations,  these  laws  will  defeat  their 
own  ends  if  they  are  not  workable  and  efficient. 

A  detailed  consideration  of  the  many  parts  that  make 
up  a  typical  mechanic's  lien  statute  would  be  tedious. 
Therefore,  only  those  three  principal  parts  of  such  a 
statute  which  most  vitally  affect  (a)  the  owner,  (b)  the 
contractor  and  parties  in  privy  connection  with  Mm 
(especially  subcontractors  and  material  dealers),  and 
(c)  the  lending  institution,  will  be  considered;  that  is, 
(1)  that  part  relating  to  the  right  to,  and  the  extent  aud 
duration  of,  a  lien;  (2)  that  part  relating  to  the  priority 
of  liens,  not  only  as  between  mechanic  lienors,  but  also 
as  between  previous  encumbrances;  and  (3)  that  part 
relating  to  the  regulation  of  payments  to  the  general 
contractor  by  the  owner. 

'With  regard  to  the  right  to,  and  the  extent  and  dura- 
tion of,  a  lien,  it  should  be  pointed  out  that  there  is  no 
miiformity  in  the  statutes  as  to  who  is  entitled  to  a  lien, 
nor  under  what  conditions.  Some  statutes  specify  the 
person  by  name  such  as  "every  contractor,  subcon- 
tractor, architect,  engineer,  material  dealer,  surveyor," 
and  the  like;  other  statutes  provide  in  general  form  that 
"whoever  contributes  to  the  improvement  of  the  real 
estate"  shall  be  entitled  to  a  lien.  However,  prac- 
tically all  statutes  give  a  lien  to  laborers. 

In  the  majority  of  States,  a  direct  lien  on  the  propertj^ 
is  given  eligible  lienors  entirely  independent  of  the  con- 
tractor and  without  regard  to  whether  the  owner  paid 
the  contractor;  in  other  States,  the  lien  is  derived 
tlirough  and  dependent  upon  the  contractor.  In 
States  following  the  latter  view,  the  amount  of  the  lien 
is  thus  limited  by  the  status  of  account  between  the 
owner  and  the  contractor. 

Every  State  prescribes  the  place  and  method  for 
filing  a  lien;  and  prescribes  the  procedure  for  the  enforce- 
ment and  foreclosure  of  a  lien.  The  period  fixed  by 
statute  for  filmg  varies  from  30  days  to  6  months. 
Each  statute  designates  the  event  from  which  the 
period  commences  to  run.  There  is  no  agreement 
between  the  statutes  as  to  what  the  event  shall  be. 
For  example,  it  may  be  the  date  "of  the  completion  of 
the  contract,"  the  date  "the  indebtedness  is  due,"  the 
date  "the  work  is  finished,"  or  the  date  the  lienor 
ceased  "to  labor  or  furnish  material,"  or  the  "date  of 
the  contract."  Once  filed,  the  lien  claim  is  perfected 
as  a  claim  only,  and  the  claim  loses  legal  vitality  unless 
the  statutory  conditions  governing  the  foreclosure  and 
enforcement  of  the  claim  are  complied  with. 

To  foreclose  a  mechanics'  lien,  the  claimant  must 
commence  his  action  within  6  years  in  3  States,  2  years 


m  6  States,  1  year  in  16  States,  and  periods  ranging 
downward  to  as  low  as  60  days  in  the  others.  The 
event  from  which  the  period  commences  to  run  is  fixed 
by  statute.  After  the  lien  is  adjudicated,  it  relates 
back  to  the  commencement  of  the  first  work  or  delivery 
of  materials  and  will  generally  be  given  priority  over 
supervening  liens  except,  usually,  liens  for  taxes  and 
assessments. 

While  the  foregoing  is  subject  to  many  variations,  it 
summarizes  briefly  and  generally  certain  phases  of  the 
mechanics'  lien  legislation  in  order  to  illustrate  (1) 
the  comparative  facility  with  which  a  claimant  can 
efi'ect  a  cloud  on  the  title  to  real  estate,  and  (2)  the  un- 
reasonable period  which  some  statutes  permit  the  cloud 
to  continue  without  requiring  the  claimant  to  have  his 
claim  adjudicated.  The  cost  of  filing  a  claim  is  nominal, 
and  thus  a  cloud  on  title  is  easily  and  cheaply  eff'ected. 
This  frequently  equips  a  disgruntled  and  unmeritorious 
claimant  with  a  strong  lever  to  force  unfair  settlements 
from  the  owner,  particularly  if  the  owner  needs  to  clear 
title  in  order  to  mortgage  or  transfer  the  property. 

Furthermore,  because  of  the  long-continuing  risk  of 
mechanics'  liens  that  may,  under  certain  circumstances, 
gain  priority  over  the  lien  securing  a  mortgage  indebted- 
ness, some  statutes  operate  to  increase  the  financing 
cost  of  new  construction.  This  results  from  the  fact 
that  conservative  mortgage  lending  institutions  find 
they  must  either  forego  this  type  of  lending  entirely  or 
establish  extensive  facilities  to  make  the  necessary 
checks  to  protect  themselves  against  such  liens.  When 
a  mortgage  loan  is  made,  the  cost  of  this  protection  to 
the  mortgagee  is  necessarily  passed  on  to  the  owner  in 
the  nature  of  loan  service  charges. 

In  regard  to  the  priority  of  liens,  there  are  many 
variations  in  the  laws  of  the  various  States.  In  every 
State,  mechanics'  liens  take  priority  over  subsequent 
encumbrances;  and,  in  seven  or  more,  such  liens,  under 
varying  conditions,  even  take  priority  over  previously 
existing  encumbrances.  For  example,  in  Oregon  a 
mechanics'  lien  for  improvements  erected  on  the  land 
takes  priority  over  an  antecedent  mortgage  against  the 
land.  There  are  other  States  which  follow  a  "sever- 
ability" doctrine  by  wtue  of  which  the  antece- 
dent lien  against  the  land  takes  priority  as  to  the  land, 
and  the  mechanics'  lien  takes  priority  as  to  the  un- 
provements  only.  In  States  following  this  view,  the 
improvements  may  be  severed  and  removed  when  no 
damage  to  the  land  will  result. 

In  regard  to  the  regulation  of  payments  by  the 
owner,  in  about  three-fourths  of  the  States  the  owner 
pays  the  general  contractor  at  his  peril.  In  these 
States,  notwithstanding  the  fact  that  the  general  con- 
tractor may  be  the  only  person  with  whom  the  owner 
had  a  direct  contract  regarding  the  construction,  and 
even  though  the  owner  may  not  know  the  names  of 
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potential  claimants  and  has  not  been  notified  of  any 
claims  for  liens  by  un2:)aid  eligible  claimants,  the  owner 
may  nevertheless  be  subject  to  a  double  liability  unless 
he  has  taken  the  precautionary  measures  prescribed  by 
the  statutes. 

In  most  of  the  remaining  25  percent  of  the  States,  if 
the  owTier  makes  payments  to  the  contractor  before  he 
receives  notice  of  a  claim  for  lien  by  an  unpaid  and 
otherwise  eligible  claimant,  he  is  protected  to  the  extent 
of  such  prior  payment,  but  a  duty  is  imposed  upon  liim 
to  apply  the  unpaid  balance  as  the  statute  prescribes. 
However,  in  a  few  States,  the  only  way  the  owner  can 
be  certain  of  protection  from  loss  is  by  witliliolding 
payment  to  the  general  contractor  until  the  statutory 
period  for  filing  liens  has  expired.  It  is,  therefore, 
apparent  that  many  statutes  place  a  premium  upon 
delayed  payments. 

However,  in  some  States,  even  more  than  delay  is 
required  if  the  owner  is  to  be  protected  against  the  pos- 
sibility of  double  payment.  Statutes  like  those  in  effect 
in  Illinois,  Ohio,  and  several  other  States  make  it  the 
affirmative  duty  of  the  owner,  before  making  payment 
of  any  sums,  to  obtain  from  the  general  contractor  a 
statement  under  oath  listing  the  names  of  all  persons 
engaged  to  furnish  labor  or  materials  and  the  amounts 
due  or  to  become  due  each.  With  tliis  information 
before  him,  the  statute  then  prescribes  the  procedure 
the  owner  must  follow  before  payment  may  safely  be 
made. 

Furthermore,  the  statutory  provisions  governing  pay- 
ment are  usually  so  involved  that  an  owner  may  be 
wholly  at  sea.  Building  a  home  is  an  enterprise  under- 
taken by  the  average  citizen  but  once  in  a  lifetime,  and 
the  ordinary  person  is  frequently  put  to  the  expense  of 
engaging  an  attorney  or  other  competent  agent  before 
he  can  proceed  in  what  should  be  a  reasonable  simple 
transaction,  i.  e.,  the  payment,  with  safety,  of  the  cost 
of  constructing  his  own  home. 

Thus,  the  mechanics'  lien  laws  in  some  States  impose 
upon  the  owner  the  responsibility  for  seeing  that  his 
general  contractor  and  others  pay  the  debts  incurred 
by  them  in  making  particular  improvements.  This  con- 
dition encourages  the  continuance  of  an  unsound  credit 
system,  at  the  expense  of  the  owner  and  to  the  detri- 
ment of  contractors  who  endeavor  to  operate  on  a  busi- 
ness-like basis.  The  ease  with  which  irresponsible  per- 
sons can  obtain  credit  for  each  new  job  is  one  reason 
why  so-called  "jerry"  builders  are  able  to  operate  in 
the  small  home  field.  In  this  field,  a  credit  laxity  to 
contractors  prevails,  due  in  large  part  to  the  fact  that 
material  dealers  and  other  creditors  realize  that  the 
particular  improvement  made  may  be  subjected  to  a 
lien,  through  the  mechanics'  lien  law.  Under  such  cir- 
cumstances, there  is  little  need  for  a  contractor,  from 
the  standpoint  of  acquiring  and  maintaining  a  credit 


standing,  to  manage  his  business  with  efficiency.    The 
resultant  waste  is  reflected  in  higher  construction  costs. 

Uniform  Act  of  Department  of  Commerce 

Recognizing  the  general  dissatisfaction  with  the  then 
existing  status  of  mechanics'  lien  laws,  Herbert  Hoover, 
when  Secretary  of  Commerce,  in  response  to  the  re- 
quests of  owners  of  buildings,  trade  associations,  and 
leading  men  in  the  construction  industry,  appointed  a 
Standard  Mechanics'  Lien  Act  Committee  in  1924  to 
draft  a  Uniform  Mechanics'  Lien  Act. 

This  committee  first  considered  the  classes  of  cases 
which  required  some  form  of  lien  protection,  and  arrived 
at  the  following  conclusion: 

There  are  two  principal  classes  of  cases  in  which  those  who 
perform  labor  or  other  services  or  who  furnish  materials  for  the 
building  require  protection  under  lien  laws.  In  the  first,  the 
owner  is  able  to  make  payments  according  to  his  contract,  but 
the  contractor  or  subcontractor  fails  to  pay  laborers,  subcon- 
tractors, or  material  men.  In  the  second  class  of  cases,  the  owner 
is  unable  or  fails  to  make  payments  as  called  for  by  the  contract. 
There  are,  of  course,  cases  in  which  both  classes  of  failure  to 
pay  are  involved. 

If  the  contractor  or  subcontractors  fail  to  pay  their  bills 
promptly  the  owner  should  know  of  it  at  once  so  that  he  will 
not  go  on  making  installment  payments  to  the  contractor,  which 
may  be  diverted  to  purposes  other  than  that  of  paying  off 
obligations  for  the  particular  improvement.  A  lien  law  should 
be  so  framed  that  when  the  contractor  or  subcontractor  defaults, 
a  solvent  owner  may  proceed  with  construction  with  the  least 
possible  delay  and  uncertainty,  and  not  be  unduly  hampered  in 
making  a  legitimate  transfer  of  the  property. 

The  second  class  of  cases  usually  arises  when  the  owner  be- 
comes insolvent  and  it  becomes  necessary  to  arrange  for  a  forced 
sale  of  the  property  in  order  to  satisfy  the  claims  of  lienors.  A 
lien  law  must,  therefore,  state  under  what  circumstances  a  lien 
will  take  priority  over  a  mortgage,  building  loan  or  other  obliga- 
tion attaching  to  the  property,  and  vice  versa.  It  is  also  de- 
sirable that  any  action  to  be  taken  be  as  prompt  as  possible  in 
order  that  work  may  go  ahead  in  cases  where  completion  of  the 
building  will  be  advantageous  to  the  equity  of  lienors  and  others 
having  an  interest  in  it.'' 

Then  this  committee  considered  the  laws  of  the 
various  States,  and  roughly  classified  the  various  acts 
as  follows: 

1.  The  so-called  Pennsylvania  type  of  act  under  which  liens 
are  not  limited  to  the  contract  price  fixed  by  the  contract  be- 
tween the  owner  and  the  contractor  but  are  dependent  only  upon 
the  performing  of  lienable  services  by  the  claimant  and  the  non- 
payment for  these  services  by  the  person  with  whom  the  claimant 
contracted.  Under  such  acts  the  owner  might  pay  his  contractor 
in  full  on  a  .$10,000  contract  and,  some  of  these  moneys  not  having 
been  paid  over  by  the  contractor  or  subcontractor  for  materials 
furnished  to  or  labor  performed  for  them,  or  if  all  is  paid  over 
and  is  insufficient  to  meet  all  claims,  he  might  find  his  property 
liable  for  liens  for  an  additional  $2,000  or  $3,000. 

2.  The  so-called  New  York  type  of  act,  under  which  the  right 
of  claimants  is  dependent  upon  the  indebtedness  of  the  owner 
to  the  contractor  under  their  contract  and  the  amount  of  liens 


'»  From  the  pamphlet,  Uniform  Mechanics'  Lien  Act,  prepared  by  the  Standard 
Mechanics'  Lien  Act  Committee  of  the  Department  of  Commerce  in  collaboration 
with  the  National  Conference  of  Commissioners  on  Uniform  State  Laws. 
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is  limited  to  the  amount  unpaid  on  that  contract  at  the  time  the 
claimant  shall  file  his  claim  of  lien  for  public  record.  In  case 
liens  are  filed,  the  owner  has  merely  to  see  that  lien  claimants 
are  satisfied  up  to  the  amount  unpaid  to  the  contractor.  In  the 
case  of  a  $10,000  contract,  for  example,  the  owner  might  pay  out 
$8,000  according  to  the  contract  when  the  work  is  nine-tenths 
completed  and  thereafter  be  liable  to  lienors  to  the  extent  of 
only  $2,000  although  claims  might  total  $2, .500  or  more. 

3.  A  third  tj'pe  of  act,  followed  in  the  legislation  of  four 
States,  in  general  limits  lien  ability  of  the  owner's  property  to 
the  amount  of  the  contract  price,  this  liability  being  reduced 
by  the  amount  of  moneys  paid  out  by  the  owner  under  certain 
stipulated  conditions  and  increased  by  the  failure  of  the  owner 
to  observe  procedure  specified  in  the  act.  These  acts  usually 
require  the  contractor  to  submit  to  the  owner  at  the  time  of 
each  progress  payment  a  specified  form  of  statement,  under 
oath,  disclosing  his  indebtedness  to  those  engaged  upon  th^ 
improvement.  The  owner  is  thereupon  required,  unless  waivers 
of  lien  are  presented,  to  withhold  from  the  contractor  sums 
sufficient  to  meet  the  claims  of  such  persons  and  to  make  pay- 
ment direct  to  them.  Claimants  also  may  notify  the  owner 
of  ind:>btedness  to  them  and  the  owner  is  likewise  required  to 
withhold  the  sums  so  claimed. 

The  committee  found  in  this  third  type  of  act  the 
nucleus  of  an  orderly  procedure  for  the  protection  of 
the  various  interests  involved  and  used  it  as  a  basis 
for  their  standard  act. 

After  a  careful  study  of  all  of  the  existing  State  laws 
on  the  subject,  as  well  as  the  pertinent  court  decisions, 
and  after  obtaining  the  views  of  the  various  diverse 
interests  involved,  the  committee  prepared  and  circu- 
lated tentative  drafts  of  its  act  in  1926,  1928,  and  1932. 
During  the  same  period  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws  also  considered 
the  various  drafts  of  the  act  and  made  recommendations. 

Criticisms  of  Department 
of  Commerce's  Uniform  Act 

This  uniform  act  clarifies  and  makes  more  definite 
and  certain  many  phases  of  tliis  field  of  law.  How- 
ever, it  is  subject  to  a  number  of  criticisms.  The 
Uniform  Act  gives  a  hen  to  contractors,  subcontrac- 
tors, materialmen,  laborers,  architects,  landscape  arclii- 
tects,  and  engineers;  provides  for  the  lien  to  be  against 
both  the  land  and  the  improvements  without  provi- 
sion for  severability;  limits  the  liability  of  the  owner 
to  the  contract  price  provided  he  has  complied  with 
the  provisions  of  the  act  governing  the  making  of 
payments;  fixes  the  "visible  commencement  of  opera- 
tions" as  the  event  for  the  attaching  date  of  the  lien; 
establishes  the  period  for  filing  a  claim  of  lien  as  not 
later  than  3  months  after  final  performance  and  the 
period  for  commencing  suit  as  not  later  than  1  year 
after  filing. 

All  the  foregoing  provisions  appear  to  be  an  improve- 
ment over  the  provisions  now  found  in  most  of  the  exist- 
ing laws  on  the  subject.  It  is  believed,  however,  that 
better  practices  in  the  small  construction  field  would 
result,  and  that  the  burden  which  these  acts  impose 


upon  small  home  owners  would  be  more  tenable,  if  the 
time  for  filing  and  the  time  for  commencing  suit  were 
reduced.  A  reduction  in  these  time  periods  would  not 
deprive  one  of  his  lien,  but  woidd  require  the  exercise 
of  more  diligence.  Such  shorter  periods  would  also 
lessen  the  likelihood  of  harassment  of  owners  by  un- 
worthy claimants. 

With  regard  to  the  priority  of  liens,  the  Uniform  Act 
provides: 

Section  21.  Priority  of  liens.  Liens  provided  by  this  act 
shaU  have  priority  over  a  conveyance,  mortgage,  building  loan 
contract,  attachment,  judgment,  or  other  encumbrance  or 
demand  against  such  real  property  which  was  not  recorded, 
docketed,  or  filed  at  the  time  of  the  visible  commencement  of 
operations.  All  liens  provided  by  this  act  except  those  of 
laborers  shall,  subject  to  the  provisions  of  sections  4,  5,  and  6  of 
this  act,  be  on  a  parity  and  shall  be  settled  pro  rata;  all  liens  of 
laborers  shall  be  on  a  parity  one  with  another  and  shall  have 
preference  over  all  other  liens  under  this  act. 

Since  the  foregoing  section  makes  no  distinction 
between  advance-money  mortgages  and  others  and 
since,  as  heretofore  pointed  out,  the  courts  of  many 
jurisdictions  regard  a  so-called  construction  loan  as  not 
having  lien  priority  over  supervening  mechanics'  liens 
which  arise  before  actual  pay-out  of  the  loan  proceeds,  it 
is  probable  that  such  courts  would  construe  the  fore- 
going section  in  the  same  maimer.  In  other  words, 
this  would  limit  the  lien  priority  of  lending  institutions 
to  the  amount  actually  paid  out  before  the  mechanics' 
hen  claim  arose,  notwithstanding  the  fact  that  the  lend- 
ing institution  is  obligated  to  make  the  entire  advance. 

Wliether  or  not  the  foregoing  section  intends  that 
advance-money  mortgages  be  given  a  lien  priority  over 
supervening  mechanics'  liens  for  advances  made  and  to 
be  made,  the  language  of  the  section  is  ambiguous  and 
in  need  of  clarification  in  order  to  remove  all  doubts 
regarding  this  important  element. 

With  regard  to  the  regulation  of  payments  by  the 
owner,  the  act  offers  mixed  advantages  and  disad- 
vantages. From  the  viewpoint  of  the  construction 
industry,  advantages  are  apparent;  from  the  viewpoint 
of  an  owner,  disadvantages  may  be  found. 

There  is  a  seeming  advantage  in  the  protection 
afforded  the  owner  when  proper  payments,  as  the  term 
"properly  paid"  is  defined  in  the  act,  have  been  made 
to  the  contractor  before  the  owner  has  received  a 
written  notice  of  intention  to  claim  a  lien,  or  before 
a  lien  claim  has  been  fUed.  When  such  is  the  fact, 
the  owner  may  pay  the  contractor  without  risk  of 
double  liability  except,  perhaps,  for  the  claims  of  unpaid 
laborers.  As  to  these,  it  would  appear  that  a  continuing 
right  of  lien  exists  until  the  expiration  of  the  three 
months  period  for  filing  claims  has  expired.  Thvis, 
notwithstanding  the  fact  that  the  owner  may  have  paid 
the  contractor  the  full  contract  price  before  a  lien 
claim  has  been  filed,  he  nevertheless  must  hold  back 
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enough  to  meet  any  claims  of  laborers  that  may  be 
filed  within  the  period  stipulated. 

Another  seeming  advantage  is  the  provision  limiting 
the  liability  of  the  owner  to  the  contract  price.  Here 
again,  the  provision  is  surrounded  with  so  many  limita- 
tions as  practically  to  nullify  it.  Thus,  when  the 
owner  has  been  (1)  served  with  notice  of  intention  to 
claim  a  lien,  or  (2)  when  the  sworn  statement,  which  the 
contractor  is  required  to  furnish  the  owner  after  the 
final  payment  has  become  due,  reveals  any  lienors  to  be 
paid,  or  (3)  when  a  lien  has  been  filed,  the  owner,  upon 
the  happening  of  any  of  the  foregoing  events  and 
except  for  payments  "properly  paid"  the  contractor, 
must  foUow  the  method  prescribed  in  the  act  governing 
the  manner  of  payments  if  he  desires  protection  against 
liens. 

The  procedure  of  payment  prescribed  in  the  Unifonn 
Act  is  technical  and  involved,  particularly  when  viewed 
from  the  standpoint  of  an  ordinary  small  home  owner 
who,  if  he  wishes  to  comply  with  the  act,  woidd  find  it 
necessary  to  engage  professional  advice  to  ascertain  the 
procedure  to  be  followed  in  a  given  situation.  A  sum- 
mary of  the  step-by-step  payment  procedure  provided 
for  in  the  Uniform  Act  wiU  not  be  attempted  because 
such  would  be  meaningless  without  complete  under- 
standing of  the  operating  effect  of  many  related  pro- 
visions. However,  some  of  the  general  principles 
follow: 

(1)  The  owner  is  required  to  ascertain  the  claims  of  laborers. 

(2)  Before  making  any  payments  to  laborers  or  other  lienors, 
the  owner  must  give  the  contractor  at  least  10  days  written 
warning  of  his  intention  to  make  payment  and  otherwise  conform 
to  the  applicable  provisions  of  the  act  governing  such  payments. 

(3)  The  owner  is  liable  to  the  contractor  and  other  lienors  for 
payments  made  to  a  particular  lienor  in  excess  of  the  amount 
ultimately  determined  to  be  due  such  lienor  in  the  event  such 
over-payment  prejudices  the  contractor  or  other  lienors. 

(4)  Before  making  final  payment  to  the  contractor,  the  owner 
is  under  duty  to  require  of  him  a  statement  under  oath  stating 
whether  all  liens  are  paid  and,  if  not  paid,  the  names  of  and 
amounts  due  each;  and,  if  any  persons  are  thus  listed,  the  owner 
must  provide  for  their  payment  before  paying  the  contractor 

(5)  Lienors  are  grouped  in  classes  and  take  different  rank  as 
to  lien  priority;  and,  if  the  owner  makes  payment  to  lienors  of  one 
class,  he  must  insure  that  sufficient  of  the  contract  price  remains 
on  hand  to  meet  the  claims  of  lienors  of  a  prior  class. 

(6)  If  payments  are  not  made  for  materials  delivered  to  the 
site  but  not  incorporated  into  the  improvement,  the  vendor 
may  repossess  and  remove  the  materials;  or,  if  part  payment  is 
made,  repossession  may  be  had  upon  refund  of  the  part  of  the 
purchase  price  which  has  been  paid. 

Conclusion 

By  way  of  summary  of  what  has  been  said  above,  it 
would  appear:  (1)  that  the  existing  mechanics'  lien 
laws  now  in  force  in  the  various  States  present  the 
greatest  diversity,  add  to  the  cost  of  construction  and 
financing  home  mortgage  lendmg,  discourage  lending 
for  new  construction,  increase  the  tendencies  toward 


"jerry"  building,  contribute  to  the  expense  of  title 
examination,  and  retard  widespread  ownership  of 
homes;  (2)  that  the  Uniform  Mechanics'  Lien  Act 
drafted  by  the  Standard  Mechanics'  Lien  Act  Com- 
mittee of  the  Department  of  Commerce  in  collaboration 
with  the  National  Conference  of  Commissioners  on 
Uniform  State  Laws,  though  clarifying  and  offering  a 
more  definite  and  certain  law  on  this  subject,  is  still 
subject  to  criticism;  and  (3)  that  there  is  a  genuine 
need  for  a  more  simple  and  efl^ective  statute. 

The  general  adoption  by  the  various  States  of  an 
appropriate  Uniform  Mechanics'  Lien  Act  would 
greatly  simplify  and  improve  the  existing  mechanics' 
lien  procedure  of  the  various  States,  eliminate  many 
of  the  uncertainties  now  inherent  in  such  legislation, 
and  afford  greater  protection  to  those  who  perform 
labor  upon  or  furnish  materials  for  the  construction 
of  buildings,  as  well  as  the  owners  of  the  completed 
buildings.  In  addition,  uniformity  in  mechanics'  lien 
legislation  would  enable  those  contractors  and  material- 
men who  now  operate  on  a  national  scale  to  carry  on 
their  business  with  greater  facility/"' 

Land  Title  Examination  and  Proof  ^' 

Since  the  first  step  in  purchasing  the  land  upon 
which  to  construct  housing  facilities  or  in  securing  a, 
mortgage  loan  to  finance  the  construction  is  proof  that 
the  real  estate  title  is  "valid,"  "good,"  or  "marketable," 
it  is  appropriate  to  consider  the  efficiency  of  the  various 
systems  of  real  estate  title  examination  or  proof. 

Methods  of  Title  Examination  or  Proof 

There  are  four  principal  systems  of  real  estate  title 
examination  or  proof,  i.  e.,  (1)  the  Abstract  and  Attorney 
System,  under  which  an  abstract  of  the  public  land 
records  affecting  the  title  is  obtained  from  an  abstract 
company,  and  an  attorney  renders  an  opinion  on  the 
title,  based  on  his  examination  of  the  abstract;  (2)  the 
Attorney  System,  under  which  the  entire  examination 
of  the  public  land  records  affecting  title  and  the  opuiion 
thereon  is  entrusted  to  an  attorney;  (3)  the  Title  Com- 
pany System,  under  which  the  enthe  examination  of 
the  public  land  records  aft'ecting  the  title  is  entrusted 
to  a  title  company,  which  generally  insures  the  lien  or 
the  title;  and  (4)  the  Land  Title  Begistration  System, 
under  which  the  title  is  registered  under  the  Torrens 
or  a  similar  land  title  registration  system,  and  under 
which  the  examination  of  the  title  registration  cer- 
tificate is  entrusted  to  an  attorney. 

These  foiu-  systems  of  title  proof  in  turn  ma}-  be 
classified  under  two  headings:   (1)  public  land  record 

«•  The  above  section  has  been  adapted  from  Special  Report  No.  8  of  the  Subcom- 
mittee on  Law  and  Legislation,  Central  Housing  Committee,  entitled  Mechanki 
Lien  Laws. 

"  Abstracted  with  permission  from  an  article  by  Mr.  Horace  Russell  and  Mr. 
David  A.  Bridewell  entitled  "Land  Title  Examination:  An  Appraisal,"  the  Journal 
of  Land  and  Public  Utility  Economics,  May  1938. 
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examination,  under  which  the  first  three  of  the  above 
systems  would  fall;  and  (2)  title  registration,  under 
which  the  last  of  the  above  systems  would  fall. 

Although  16  States  have  legislation  providing  for  a 
title  registration  system,  this  method  of  title  proof  is 
not  used  to  any  great  extent  except  in  four  States  and, 
even  in  these,  only  to  a  slight  extent  when  compared 
with  the  use  that  is  made  of  the  other  systems.  There- 
fore, it  may  be  said  that  the  first  three  of  the  above 
four  systems,  i.  e.,  those  which  involve  a  search  of  the 
public  land  records,  are  almost  universally  used  in  this 
country. 

To  understand  these  systems  which  involve  a  search 
of  the  public  land  records,  it  must  be  remembered  that 
practically  all  of  the  States  have  statutes  requu-mg' 
conveyances  or  other  changes  in  title  or  liens,  whether 
arising  by  virtue  of  contract,  State  law,  or  judicial 
decree,  to  be  filed  in  the  public  land  records  of  the 
political  subdivision  in  wliich  the  property  affected  is 
situated  in  order  to  constitute  notice  and  be  valid 
against  subsequent  purchasers,  judgment  creditors, 
mortgagees  and  other  lienors.  Wien  proof  is  made  of 
the  validity  of  title  prior  to  its  purchase  or  mortgage, 
a  search  is  made  of  these  records  to  determine  the 
status  of  the  title.  • 

To  show  a  perfect  record  title  under  these  systems 
which  involve  a  search  of  the  public  land  records,  it  is 
necessary  to  show  a  continuous  chain  of  title  from  a 
good  source  of  title,  such  as  a  patent  given  by  the 
United  States  to  the  first  settler  or  buyer.  To  show 
a  title  which  will  be  acceptable  in  the  conveyancing 
or  mortgaging  of  property,  it  is  usually  necessary  to 
show  a  continuous  chain  of  title  for  a  period  of  from 
20  to  40  years  back. 

To  appreciate  thoroughly  the  expense  and  wasteful- 
ness involved  in  those  systems  of  title  proof  which 
involve  a  search  of  the  public  records,  consideration 
should  be  given  to  at  least  one  illustrative  case.  Some- 
time ago,  the  Jumel  property  in  New  York  was  subdi- 
vided into  1,383  lots  and  sold  at  a  partition  sale. 
Three  hundred  purchasers  were  present.  If  it  be 
assumed  that  each  of  these  persons,  before  the  sale, 
followed  the  prudent  course  of  employing  an  attorney 
to  examine  the  title  to  the  lot  which  he  contemplated 
purchasing,  it  is  apparent  that  300  attorneys  would 
have  had  to  examine  the  same  records  affecting  the 
title  to  the  entire  property  no  matter  how  small  the 
lot  his  client  wished  to  buy.  In  other  words,  300 
attorneys  would  have  examined  the  same  long  lists  of 
names  picked  out  from  the  3,500  volumes  of  deeds, 
mortgages,  etc.,  in  the  New  York  Registrar's  office  at 
that  time. 

If  it  is  assumed  that  these  1,383  lots  have  since  been 
resold  by  the  original  purchasers,  it  is  lilvcwise  apparent 
that  the  1,383  subsequent  purchasers  have  paid  1,383 


attorney's  fees  for  examining  the  same  titles.  Further- 
more, if  it  is  assumed  that  the  1,383  subsequent  pur- 
chasers have  built  upon  the  lots,  giving  a  mortgage  to 
secure  a  loan  which  was  made  to  enable  them  to  build, 
these  1,383  mortgagees  would  have  likewise  paid  1,383 
attorney's  fees  for  an  opinion  on  the  validity  of  the 
title  upon  the  security  of  which  they  proposed  to  lend. 

Some  day  these  1,383  lots  will  again  be  sold;  and  1,383 
new  purchasers  -snll  again  pay  1,383  attorneys  1,383 
fees  for  examining  the  same  titles.  However,  when 
that  day  comes,  the  fees  will  be  larger  for  there  will  be 
more  volumes  in  the  registrar's  office  to  examine." 
Although  title  companies  m  New  York  have  devised 
procedures  by  which  economies  can  be  achieved  in 
assuring  title  to  purchasers  in  the  case  of  such  a  sub- 
division of  property  as  that  described  above,  this 
Dlustration  would  probably  still  be  true  in  some  States. 

It  is  becoming  more  generally  recognized  that  the 
cost  of  the  exammation  and  proof  of  real  estate  titles 
under  those  systems  which  involve  a  search  of  the 
public  records  presents  one  of  the  most  pressing  prob- 
lems in  the  field  of  real  property  law.  However,  the 
problem  is  by  no  means  new.  In  fact,  it  is  a  problem 
as  old  as  real  estate  titles  themselves.*'  The  amazing 
thing  about  the  situation  is  that  practically  all  of  the 
States  in  this  country  are  still  operating  under  the 
same  system  that  was  in  effect  in  England  in  the 
eighteenth  century,  whereas  England  and  practically 
every  other  country  of  the  world  has  moved  forward 
to  a  more  inexpensive  procedure,  i.  e.,  the  Torrens  or 
land  title  registration  system. 

The  activity  of  the  Federal  housing  finance  agencies 
in  the  field  of  mortgage  lending  during  the  past  few 
years  has  revealed  more  clearly  than  ever  before  the 
diversity  in  the  various  systems  of  real  estate  title 
examination  and  proof,  the  cumbersome,  costly,  time- 
consuming  and  unnecessary  procedures  involved,  and 
the  ways  in  which  these  procedures  have  increased  the 
initial  cost  of  mortgage  lendmg. 

Consequently,  one  of  the  first  tasks  assigned  by  the 
Central  Housing  Committee  to  its  Subcommittee  on 
Law  and  Legislation  was  a  study  of  the  systems  of 
real  estate  title  proof  with  the  end  in  view  of  deter- 
mining wliich  was  the  least  expensive  and  most  expedi- 
tious, consistent  with  satisfactory  proof  of  good  title. 

For  this  study,  the  Subcommittee  selected  8,500  home 
mortgage  loans  made  by  the  Home  Owners'  Loan  Cor- 
poration in  10  States  in  which  more  than  one  system 
of  title  examination  or  proof  was  used.  Approxi- 
mately 500  loans  were  studied  under  each  of  the  systems 


"  p.  H.  Mulholland,  registrar,  Land  Court,  Territory  of  Hawaii,  "The  Higli  Cost 
of  Title  Search,"  AmeTican  Building  Association  News,  November  1936. 

"  Sir  Robert  Richard  Torrens,  in  an  address  in  1872  with  regard  to  the  then  exist- 
ing complexities  in  methods  of  real  estate  title  proof,  pointed  out  a  case  of  a  property 
in  England  of  not  more  tlian  30  acres,  title  to  which  took  a  year  to  investigate,  the 
cost  amounting  to  $1,500. 
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used  in  each  State."  The  accompanying  tables/* 
wliich  are  based  on  the  statistics  gathered  by  the 
Subcommittee,  summarize  the  results  of  this  study. 

Because  the  Home  Owners'  Loan  Corporation  chose 
wherever  possible  the  least  expensive  and  shortest 
method  of  title  proof  consistent  with  proof  of  good 
title,  because  cost  did  not  include  the  cost  to  the 
Corporation  of  its  salaried  personnel  who  supervised  the 
title  examination  and  proof,  and  because  the  practicing 
attorneys  or  title  companies  who  examined  the  title 
agreed  to  a  reasonably  small  fee  in  return  for  the  volume 
of  business  to  be  given  them  by  the  Corporation,  the 
time  and  cost  elements  involved  in  title  proof  arrived 
at  in  this  study  were,  if  anything,  less  than  the  cost  and 
time  involved  in  proof  of  title  for  private  individuals 
under  ordinary  circumstances. 

**  This  study  is  contained  in  the  Subcommittee's  Report  No.  3,  entitled  Land  Title 
Procedure. 

**  Reprinted  with  permission  from  the  Federal  Home  Loan  Bank  Reiiew,  January 
1938. 


It  should  be  pointed  out  that  this  study  of  title  costs 
incurred  by  the  Home  Owners'  Loan  Corporation 
included  all  costs  in  connection  with  the  examination 
and  perfection  of  title  imder  each  method.  For  this 
reason,  recording,  escrow,  survey,  and  loan  closing  fees, 
where  incurred  in  connection  with  examination  and  per- 
fection of  title  or  the  closing  of  a  loan,  are  included  in 
the  total  cost  under  each  method.  Furthermore,  this 
study  of  the  time  required  for  the  Home  Owners'  Loan 
Corporation  to  obtain  a  report  on  title  covers  the 
time  elapsing  from  the  request  by  the  Corporation  for 
a  report  on  title  until  such  report  was  furnished. 
Consequently,  the  total  costs  set  forth  in  this  study  do 
not  purport  to  represent  what  an  individual  attorney, 
abstract  company,  or  title  company  would  charge; 
nor  do  the  figures  which  represent  the  time  required  for 
the  Home  Owners'  Loan  Corporation  to  obtain  a  report 
on  title,  represent  the  time  wliich  is  required  for  an 
mdividual  attorney,  abstract  company,  or  title  company 
to  make  a  report  on  title. 
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Figure  6,— Based  on  the  lending  experience  of  the  Home  OnTOeis'  Loan  Corporation,  shows  the  system  of  title  examination  generally  used  in  each  State  and  the  per- 
centage of  loans  which  the  Corporation  closed  under  each  system  in  each  State. 
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Time  and  Cost  Elements  Under 
Different  Methods  of  Title  Examination 

From  an  examination  of  table  V,  it  is  to  be  noted 
that  there  are  wide  variations  in  the  time  required  to 
secure  proof  of  title  under  the  four  systems  of  title 
proof.  In  the  first  place,  it  is  interesting  to  note  that 
from  16  to  71  days  were  required  to  obtain  a  certificate 
of  title  under  these  four  systems,  i.  e.,  from  19  to  24 
days  under  the  attorney  systems,  from  16  to  46  days 
under  the  Torrens  systems,  from  19  to  51  days  under 
the  abstract  and  attorney  system,  and  from  36  to  71 
days  under  the  title  company  system.  These  figures 
were  computed  on  the  basis  of  the  time  elapsing  be- 
tween the  reference  of  a  case  to  the  title  examiner  and 
the  receipt  of  the  preliminary  certificate  of  title.' 
Although  the  time  requii-ed  is  somewhat  shorter  under 
the  attorney  and  Torrens  systems  than  under  the 
others,  the  Subcommittee,  in  its  report,  pointed  out 
that  conditions  and  practices  in  the  10  States  studied 
varied  so  greatly  that  no  conclusions  could  be  reached 
as  to  the  time  element,  even  though  the  figures  set 
forth  were  factually  accurate. 

On  the  other  hand,  from  table  V,  it  will  be  noted  that 
there  are  wide  variations  in  the  average  total  cost,  less 
the  cost  of  recording,  under  these  foui"  systems.  For 
instance,  contrasting  the  highest  total  title  costs,  less 
the  cost  of  recording,  under  each  of  these  four  systems, 
it  is  found  that,  under  the  Torrens  system,  in  Massa- 
chusetts, the  average  total  title  cost  is  $26.59  per  loan, 
whereas  under  the  abstract  and  attorney  system  in 
Illinois,  this  cost  is  $41.90  per  loan,  under  the  attorney 
system  in  Virginia,  this  cost  is  $53.19  per  loan,  and, 


under  the  title  insurance  system  in  New  York,  this  cost 
is  $55.78  per  loan. 

On  the  other  hand,  contrasting  the  lowest  total  title 
cost  under  each  of  these  four  systems,  it  is  found  that, 
under  the  Torrens  system  in  Minnesota,  the  average 
total  title  cost  is  $21.12,  whereas  under  the  attorney 
system  in  Massachusetts,  this  cost  is  $33.07,  under  the 
abstract  and  attorney  system  in  New  York ,  this  cost  is 
$53.57,  and,  under  the  title  company  system  in  New 
York,  this  cost  is  $55.78. 

It  may  be  concluded  that  the  average  total  title  cost 
under  the  Torrens  or  land  title  registration  system  is 
roughly  three-fourths  of  the  average  cost  imder  the 
three  other  systems  of  title  proof,  and  that  the  time 
required  to  obtain  a  report  on  title  imder  this  system 
was,  at  least,  less  than  that  requned  under  the  other 
systems. 

However,  it  should  be  borne  in  mind  that  it  is  ex- 
tremely difficult  to  make  comparisons  between  the 
different  systems  based  on  costs  alone.  To  make  a 
comparison,  it  would  be  necessary,  of  course,  to  com- 
pare the  costs  of  proving  titles  of  like  complexity. 
Similarly,  certain  variations  in  the  total  costs  may  be 
due  to  differences  in  real  estate  laws  and  conveyancing 
customs  of  the  various  States  rather  than  to  varying 
expensiveness  of  the  methods  of  title  proof. 

Furthermore,  a  comparison  of  the  cost  of  proving 
title  under  different  systems  of  title  proof  does  not  give 
a  perfect  comparison  of  the  cost  of  like  services.  For 
example,  under  the  title  insurance  and  the  Torrens 
systems,  a  greater  degree  of  protection  is  probably 
received  than  under  other  systems  and  it  is  to  be  pre- 


Table  V. — Analysis  of  time  and  cost  elements  under  different  methods  of  title  proof  based  on  H.  O.  L.  C.  experience 
[Source:  S-pedal  Report  No.  S.  "Land  Title  Procedure,"  Subcommittee  on  Law  and  Legislation,  Central  Housing  Committeel 


State 


California 

Georgia 

Illinois 

Indiana 

Massachusetts 

Minnesota 

New  York 

Texas 

Virginia 

Washington 


Method 


Title  company 

Attorney— 

{Abstract  and  attorney. 
Title  company 
Torrens __ 

Abstract  and  attorney. 

(Attorney 

JTorrens 

[Abstract  and  attorney. 
(Torrens 

{Abstract  and  attorney. 
Attorney 
Title  company « 

(Abstract  and  attorney. 

(Title  company 

Attorney ' 

Title  company.. 


.\verage 
loan 

Average 
time  in  days ' 

.\verage 

total  title 

cost,  less 

recording  ' 

Average 

total  title 

cost' 

.\verage 

total  title 

cost  per 

$1,000  of  loan 

$2,571.96 

40.4 

$30.80 

$35.35 

$13.74 

2,  258. 58 

24.6 

35. 55 

42.00 

18.59 

2,  392.  57 

41.90 

(43.87)  46. 79 

19.55 

3,  409. 31 

49.07 

54.33 

15.93 

4,657.97 

35.45 

38.50 

8.26 

2.  267.  42 

19.4 

38.09 

(37.06)40.43 

17.83 

4, 179.  43 

19.2 

33.07 

39.39 

9.42 

5.  283.  01 

16.5 

26.59 

31.82 

6.02 

2,196.87 

51.4 

29.70 

(34.20)34.20 

15.56 

2, 406.  51 

46.1 

31.12 

25.00 

10.38 

5,  539.  91 

53.67 

59.% 

10.82 

3, 672. 94 

35.40 
55.78 
33.75 

39.50 

'  62. 13 

(36.64)37.00 

10.75 

5,  760.  76 

'  10.  78 

2,  386.  28 

36.5 

15.50 

2,  155. 05 

36.6 

32.47 

35.67 

16.55 

3,003.54 

53.19 

'57.81 

•19.24 

1,831.59 

71.4 

30.27 

36.44 

19.89 

1  Time  elapsing  between  reference  of  the  case  to  the  title  examiner  and  receipt  of  preliminary  certificate  of  title.    Where  no  figures  are  given,  elapsed  time  was  not  tabulated. 
«  Difference  between  total  cost  and  cost  of  recording  the  instrument  evidencing  the  lien  taken  by  H.  O.  L.  C. 
'  Figures  in  parentheses  represent  average  cost  in  continuation  abstract  cases. 
'  These  titles  are  not  insured. 
■  These  titles  are  also  insured. 
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sumed  that  the  cost  of  such  protection  is  mirrored  in 
final  costs.  Likewise,  variations  in  the  value  of  the 
property  affect  the  costs  of  title  insurance. 

In  addition,  there  are  certain  long-range  costs,  which 
could  not  readily  be  shown  in  these  cost  comparisons 
indicated  in  table  V,  which  must  be  borne  in  mind  when 
a  comparison  is  made  of  the  cost  of  proving  title  under 
the  different  systems.  For  example,  under  the  attorney 
system  there  is  likely  to  be  a  recurring  cost  for  the  exami- 
nation of  the  entire  chain  of  title  in  the  public  records 
at  each  transfer  or  encumbrance  of  the  property. 
Consequently,  the  figures  in  table  V,  showing  the  costs 
of  a  single  transaction,  would  probably  minimize  the 
long-range  cost  of  the  attorney  system.  Similarly,  the 
cost  of  proving  title  under  the  Torrens  or  land  title 
registration  system,  indicated  in  that  table,  does  not  take 
into  account  the  cost  of  the  initial  registration  of  title. 

Comparative  Time  and  Cost  Elements 
Under  Identical  Systems  of  Title  Proof 

Not  only  did  the  Home  Owners'  Loan  Corporation 
experience  reveal  wide  variations  in  the  time  required 
and  the  cost  of  securing  proof  of  title  under  the  different 
systems  of  title  proof,  but  also  in  the  time  requh-ed  and 
the  cost  of  securing  proof  of  title  under  identical  systems 
of  title  proof  in  different  States. 

In  the  first  place,  it  is  interesting  to  note  from  table 
VI,  that,  under  the  abstract  and  attorney  system  in 
Indiana  19.4  days,  and  in  Minnesota  51.4  days  were 
required  to  secure  proof  of  title;  that  under  the  attorney 
system  in  Massachusetts  19.2  days  were  required,  where- 
as in  Georgia  24.6  days  were  required;  that  under  the 
title  company  system  in  Texas  36.6  days  were  required, 
whereas  in  Washington  71.4  days  were  required;  and 
that  under  the  Torrens  system  in  Massachusetts  only 


16.5  days  were  required,  whereas  in  Minnesota  46.1 
days  were  required. 

There  are  similar  disparities  in  the  cost  of  securing 
proof  of  title  under  the  same  system  of  title  proof  in 
different  States.  The  figures,  however,  are  subject  to 
many  of  the  qualifications  which  were  indicated  above 
with  regard  to  a  comparison  of  the  cost  of  proving 
title  under  different  systems.  There  is  no  assurance 
that  the  costs  of  like  services  are  being  compared. 
Thus,  the  cost  of  proving  title  under  the  attorney 
system  in  Virginia  includes  an  insurance  premium, 
whereas  in  all  other  States  using  this  system  the  title 
is  not  insured.  Likewise,  the  cost  of  proving  title 
under  the  title  company  system  includes  an  insurance 
premium  in  all  States  except  New  York. 

Furthermore,  insofar  as  the  cost  of  proving  title 
depends  on  the  length  of  the  chain  of  title  and  its  com- 
plexity, a  comparison  of  the  cost  of  proving  title  under 
the  same  system  in  different  States  might  not  be 
indicative  of  the  cost  of  like  services.  For  instance,  in 
some  of  the  old  eastern  States,  where  property  has 
changed  hands  many  times,  the  cham  of  title  is  bound 
to  be  much  longer  than  in  the  newer  western  States 
where  there  have  been  but  few  changes  in  title.  From 
the  costs  revealed  in  table  VI,  there  is,  of  course,  no 
way  of  determining  how  far  such  factors  influenced  the 
costs  under  any  one  system  in  the  various  States. 

Likewise,  it  should  be  pointed  out  that  in  some  States 
it  was  necessary  to  obtain  a  new  or  original  abstract  in 
order  to  prove  title,  whereas  in  others  only  a  supple- 
mental one  was  required.  The  cost  of  preparing  a 
new  abstract  is,  of  course,  much  greater  than  that  of  a 
supplemental  one. 

Nevertheless,  if  it  be  conceded  that  the  lowest  costs 
of  securing  title  proof  under  each  system  in  the  various 


Table  VI. — Comparative  lime  and  cost  elements  under  identical  methods  of  title  proof,  based  on  H.  0.  L.  C.  experience 


Hlmois 

Indiana 

Minnesota 

New  York 

Texas 

Georgia 

Massachusetts. 

New  York 

Virginia  ' 

California 

niinois 

New  York* 

Texas. 

Washington 

Illinois 

Massachusetts. 
Minnesota 


State 


Method 


> Abstract  and  attorney  . . 


>  Attorney. 


>Title  company . 


}  Torrens . 


.\verage  loan 


Average  time 
in  days ' 


19.4 
51.4 


36.6 
24.6 
19.2 


40.4 


36.6 
71.4 


16.5 
46.1 


Average 

total  title 

cost,  less 

recording  3 


$41. 90 
38.09 
29.70 
63.57 
33.75 
35.65 
33.07 
35.40 
53.19 
30.80 
49.07 
55.78 
32.47 
30.27 
35.45 
26.59 
21.12 


Average  total 
title  cost  3 


(43.87)  $46.  79 

(37.06)    40.43 

(34.20)    34.20 

59.96 

(36.64)    37.00 

42.00 

39.39 

39.50 

i  57.  81 

3.").  35 

54.33 

<  62. 13 

35.67 

36.44 

38.50 

31.82 

25.00 


Average  tota 
title  cost  per 
$1,000  of  loan 


$19. 55 
17.83 
15.56 
10.82 
15.60 
18.69 
9.42 
10.75 

»  19.24 
13.74 
15.93 

<  10. 78 
16.55 
19.89 
8.26 
6.02 
10.38 


1  Time  elapsing  between  reference  of  the  case  to  the  title  examiner  and  receipt  of  preliminary  certificate  of  title.    Where  no  figures  are  given,  elapsed  time  was  not  tabulated. 
>  DifTercnce  between  total  cost  and  cost  of  recording  the  instrument  evidencing  the  lien  taken  by  U.  O.  L.  C. 
8  Figures  in  parentheses  represent  average  cost  in  continuation  abstract  cases. 
*  These  titles  are  not  insured. 
'  These  titles  are  also  insured. 
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States  is  an  adequate  price  to  pay  for  that  method  of 
title  proof  in  all  States,  those  real  property  owners  who 
prove  their  titles  under  the  more  expensive  systems  are 
paj'ing  an  excessive  amount  for  title  proof. 

Likewise,  if  it  be  conceded  that  the  shortest  time  of 
securing  title  proof  under  each  system  in  the  various 
States  is  an  adequate  time  witliin  which  a  title  may  be 
proved,  those  property  owners  who  prove  their  titles 
under  the  less  expeditious  methods  are  required  to  wait 
too  long  for  proof  of  their  titles. 

Elements  of  Cost  of  Proving  Title 

Some  indication  as  to  why  the  costs  of  proving  title 
under  the  different  systems  in  the  same  State  and  under 
the  same  system  in  different  States  vary  so  greatly 
maj'  be  obtained  from  a  study  of  the  various  elements  of 
cost. 

Table  VII  shows  the  principal  elements  of  cost  wliich 
go  to  make  up  the  average  cost  of  proving  title  under 
each  system  in  the  10  States,  which  are  grouped  by 
systems  of  title  proof  so  as  better  to  illustrate  the 
variations  under  each  system. 

Beading  down  the  columns  to  see  the  variations  in 
the  cost  of  each  major  element  which  goes  to  make 
up  average  total  title  cost,  it  is  to  be  noted  that  in  the 
column  entitled  "Average  abstract  fee — new,"  the 
average  cost  m  New  York  was  $29.93,  in  Washington 
$39.89,  in  Illinois  $41.96,  and  in  Indiana  $54.61;  under 
"Average  abstract  fee — continuation"  the  cost  in 
Minnesota  was  $10.97,  in  Washmgton  $12.02,  in  Illinois 
$13.96,  in  Texas  $14.08,  and  in  Indiana  $21.73.  Sim- 
ilar variations  will  be  seen  to  exist  in  the  other  major 
elements  of  cost. 

Table  VII. — Elements  of  total  title  cost, 


The  abstract  and  attorney  system  shows  rather  wide 
variations  in  the  major  elements  of  cost.  The  average 
cost  of  title  examination  in  Indiana  is  less  than  one- 
thu'd  of  that  in  Illinois,  and  the  average  cost  of  a  new 
abstract  in  New  York  is  approximately  half  that  in 
Indiana. 

Under  the  attorney  system,  it  is  to  be  noted  that  the 
average  title  examination  fee  in  Massachusetts  is  ap- 
proximately two-thirds  of  that  in  New  York  and 
Virginia.  Under  the  title  company  system,  there  are 
extreme  differences  in  average  closing  fee,  as  well  as 
lesser  variations  in  the  cost  of  title  insurance.  Under 
the  Torrens  system,  the  average  title  examination  fee 
in  Minnesota  is  only  two-tliirds  as  great  as  in  Massa- 
chusetts, while  the  average  closing  fee  in  Illinois  is 
more  than  twice  as  great  as  in  Massachusetts. 

Other  Criticisms  of  Existing 
Methods  of  Title  Proof 

Besides  the  excessive  time  and  cost  elements  involved 
in  title  examinations,  each  of  these  systems  is  open  to 
other  criticisms. 

For  instance,  the  attorney  system  does  not  afford 
an  absolute  guarantee  as  to  title  or  a  guarantee  of 
recoupment  in  case  of  loss  through  defective  title, 
because  the  attorney's  opinion  is  based  entirely  on  the 
accuracy  of  his  examination  of  the  public  records,  and 
if  he  is  negligent  in  searching  the  records  and  rendering 
an  opinion,  liability  may  be  enforced  against  hun  only 
up  to  the  extent  of  his  personal  resources. 

The  abstract  and  attorney  system  is  subject  to  the 
same  criticism.  In  addition,  since  the  attorney's  opin- 
ion is  based  almost  entirely  upon   the  abstract  and 

based  on  H.  0.  L.  C,  experience  in  10  Stales 


State 

Average  abstract  fees 

Aver- 
age 
title 
exami- 
nation 
fee 

Average  record- 
ing fees 

Aver- 
age 

closmg 
fee 

Aver- 
age 
attor- 
ney fees 

Aver- 
age 

survey 
cost 

Aver- 
age 
title 
insur- 
ance 
fee 

Aver- 
age 

escrow 
fee 

Aver- 
age 

release 
fee 

Aver- 
age 
Torrens 
fee 

.\ver. 

System 

New 

Contin- 
uation 

Federal 

title 

search 

Origi- 
nal 
papers 

Re- 
leases, 
waiver, 

etc. 

age 

total 
title 
cost* 

Illinois. 

$41.96 
54.61 

$13. 96 
21.73 
10.97 

$1.78 
1.02 

$23. 27 
6.98 
16.31 

$4.89 
2.34 
4.50 
6.39 
3.25 
6.45 

'6.32 
4.10 
4.62 
4.55 
5.26 
6.35 
3.20 
6.17 
3.05 

3  5.23 
3.88 

$1.32 
1.66 
0.76 
6.59 
2.38 
1.15 

1.79 
0.62 
3.16 
2.39 
6.18 
2.01 
1.09 
7.05 

0.62 

$46. 79 

Indiana.  .    _ 

>  $6. 58 

40  43 

Abstract  and  attornev 

Minnesota _. 

34.20 

29.93 

16.70 
4.13 

9.17 

59.96 

Texas... 

14.08 

12.26 

37.00 

>$30.03 

$6.57 

42  00 

Attorney -. 

Massachusetts 

24.86 
33.53 
34.15 

39  39 

New  York 

8.88 
7.10 

39.50 

.$9.48 
20.80 
25.47 

57.81 

California 

$7.53 

35.35 

Illinois 

18.  «5 
15.84 
5.00 

18.65 
8.94 

$3.90 

54.33 

Title  company 

« 33. 81 

14.95 

62.13 

Texas 

28.73 
19.98 

35  67 

39.89 

12.02 

2.00 

9.14 

7.69 

36.44 

Illinois _ 

3.81 

'$3.13 

38.50 

Torrens 

Massactiusetts .  . 

20. 12 
14.23 

31  82 

Minnesota 

5.67 

25.  00 

'  Includes  fee  escrow  service  costs. 

'  Includes  abstract,  certificate,  closing,  and  title  insurance  fees. 

>  .\verage  cf  recording  fees  both  for  original  papers  and  release. 

'  These  titles  are  also  insured. 

»  These  titles  are  not  insured. 

'  Average  title  certificate  fee. 


'  For  continuation  of  owner's  duplicate  certificate  of  title. 

'  It  should  be  noted  that  the  table  includes  only  the  major  elements  in  title  cost, 
expressed  as  averages.  Furthermore,  the  figures  in  the  last  column  are  average  total 
costs,  and  not  the  sum  of  the  major  elements  in  the  preceding  columns.  Therefore, 
these  figures  merely  serve  to  indicate  the  re'ative  importance  of  each  major  element 
in  total  cost. 
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since  the  certification  of  the  average  abstract  company 
is  so  drafted  as  substantially  to  limit  its  liability  for 
errors  in  the  abstract,  it  is  apparent  that  there  is  even 
less  possibility  of  recoupment  in  case  of  loss  through 
defective  title.  Furthermore,  the  average  title  insur- 
ance certificate  or  policy  is  usually  so  couched  with 
exceptions  as  to  limit  substantially  the  liability  of  the 
issuing  company  in  case  of  a  defective  title. 

The  Subcommittee  on  Law  and  Legislation,  in  an 
endeavor  to  remedy  to  some  extent  the  above  defects 
in  the  first  three  methods  of  title  proof,  has  collected  a 
set  of  forms  *^  which  have  been  approved  and  used  by 
Federal  agencies  when  securing  proof  of  the  market- 
ability of  title,  which  it  recommends  for  the  considera- 
tion of  lending  institutions. 

Those  systems  of  title  proof  which  involve  an  exam- 
iaation  of  the  public  records  are  also  subject  to  a  criti- 
cism which  is  directed  not  so  much  at  the  method  of 
title  proof  as  at  the  extent  to  which  the  examination 
covers  recorded  evidence  which  might  afl'ect  the  title. 

In  most  States,  convej^ances  and  liens  are  required  to 
be  recorded  in  the  recording  office  of  the  political  sub- 
division in  which  the  real  property  affected  is  situated, 
to  be  binding  upon  subsequent  purchasers  or  mort- 
gagees of  the  property. 

On  the  other  hand,  liens  or  changes  in  titles  arising 
by  vii-tue  of  decrees  rendered  in  Federal  courts  and 
liens  arising  by  virtue  of  Federal  law,  such  as  those 
for  nonpayment  of  certain  Federal  taxes,  are  not  in 
all  cases  required  by  Federal  law  to  be  recorded  in  the 
recording  office  where  the  real  property  is  situated  in 
order  to  constitute  notice  and  be  binding  upon  subse- 
quent purchasers  or  mortgagees.*'''  This  fact  prevents 
the  records  of  the  various  local  recordii]g  offices  from 
properly  reflecting  the  status  of  title  of  property  within 
their  jurisdiction.  Consequently,  to  be  absolutely  cer- 
tain of  the  status  of  the  title  to  any  piece  of  real  estate, 
it  is  necessary  that  a  search  be  made  of  both  the  records 
of  the  local  recording  office  and  those  of  the  Federal 
district  court  for  the  district  in  which  the  real  estate  is 
located.  Since  the  records  of  the  local  recording  offices 
in  all  States  do  not  contain  notice  of  these  Federal 
liens  and  since  in  some  cases  title  examination  under 


<•  These  forms  are  contained  in  the  Subcommittee's  Report  Number  6,  entitled 
Forms  of  Title  Eiidence. 

"  It  is  true,  of  course,  thst  Sec.  3186,  U.  S.  Revised  Statutes,  does  provide  that  a 
lien  in  favor  of  the  United  States,  arising  by  virtue  of  nonpayment  of  Federal  taxe."!, 
?hall  not  "be  valid  as  against  any  mortgagee,  purchase,  or  judgment  creditor  until 
notice  thereof  has  been  tiled  by  the  collector  (1)  in  accordance  with  the  law  of  the 
State  or  Territory  in  which  the  property  subject  to  the  lien  is  situated,  wherever  the 
State  or  Territory  ha^  by  law  provided  for  the  filing  of  such  notice;  or  (2)  in  the  ofBce 
of  the  clerk  of  the  United  States  District  Court  for  the  judicial  district  in  which  the 
property  subject  to  the  lien  is  situated,  whenever  the  State  or  Territory  has  not  by 
law  provided  for  the  filing  of  such  notice;  •  •  *"  However  as  all  States  have  not 
passed  statutes  providing  for  the  filing  of  notice  of  such  United  States  liens,  the 
Federal  Government  has  not  been  able  to  adopt  the  procedure  of  filing  notice  of  its 
liens  in  the  local  recording  offices  in  States  other  than  those  which  have  passed  such 
statutes.  Consequently,  the  records  of  the  local  recording  offices  of  all  States  do  not 
contain  notice  of  such  United  States  liens  for  nonpayment  of  taxes. 


those  systems  which  involve  a  search  of  the  public 
records  is  based  entirely  upon  a  search  of  the  local 
records,  in  some  instances,  at  least,  the  title  search 
may  not  cover  all  matters  which  may  aft'ect  title. 

The  Subcommittee  on  Law  and  Legislation  has 
drafted  a  proposed  Federal  act  which  would  require 
notice  of  liens  arising  by  virtue  of  Federal  law  in  favor 
of  the  United  States,  or  any  department,  agency  or 
instrumentality  thereof,  to  be  filed  in  the  recording 
office  of  the  political  subdivision  where  any  real  prop- 
erty affected  by  such  liens  or  decrees  is  situated  in 
order  to  be  valid  against  subsequent  purchasers,  mort- 
gagees, or  judgment  creditors.  Enactment  by  Congress 
of  such  a  proposal  would  mean  the  consolidation  in  the 
various  recording  offices  of  notice  of  practically  all 
liens,  whether  arising  by  virtue  of  Federal  or  State 
law,  affecting  real  property  located  within  the  jurisdic- 
tion of  the  recording  office.  Such  consolidation  would, 
of  course,  decrease  the  risk  and  expense  of  title  exam- 
ination under  all  methods  involving  a  search  of  public 
records. 

Land  Title  Registration  System 

It  was  pointed  out  above  that  the  Torrens  or  Land 
Title  Registration  System  is  the  most  economical 
method  of  title  proof,  the  average  cost  being  rouglffy 
only  three-fourths  that  of  the  three  other  methods. 
Furthermore,  according  to  the  study,  the  Torrens 
system  is  probably  the  most  efficient  and  one  of  the 
two  most  expeditious. 

Under  the  Torrens  system,  there  is,  of  course,  prac- 
tically no  possibility  of  loss  arising  through  defective 
title  as  the  State  land  court  or  other  body  having  charge 
of  the  registration  gives  the  owner  a  certificate  of  title 
which  is  good  against  everj'one,  any  subsequent  claim- 
ant who  is  able  to  show  a  better  title  than  the  registrant 
beuig  compensated  from  the  registration  funds.  After 
the  original  registration,  all  subsequent  dealings  with 
the  land  are  entered  on  the  certificate,  and  no  new 
examination  is  needed. 

Torrens,  or  similar  land  title  registration  laws,  are 
now  in  effect  in  16  States,^'  and  in  four  jurisdictions 
imder  the  sovereignty  of  the  United  States. ''^  How- 
ever, the  land  title  registration  system  has  not  been  a 
great  success  in  any  of  these  jurisdictions  with  the 
exception  of  Illinois,  Massachusetts,  Minnesota,  and 
Hawaii.  The  extent  to  wliich  the  Home  Owners' 
Loan  Corporation  made  loans  on  Torrens  titles,  ex- 
pressed in  percentages  of  the  total  loans  made  in  each 
jurisdiction,  is  as  follows:  Hawaii,  31;  Minnesota,  12.5; 
Illinois,  8;  Massachusetts,  6;  Ohio,  3;  Washington, 
0.2;  Colorado,  0.1;  South  Dakota,  0.03. 

^8  California.  Colorado,  Georgia,  Illinois,  Massachusetts,  Minnesota,  Nebraska, 
New  York,  North  Carolina,  North  Dakota,  Ohio,  Oregon,  South  Dakota,  Tennessee, 
Virginia,  Washintjton. 

<9  Hawaii,  Philippine  Islands.  Puerto  Rico,  and  Guam. 
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From  these  percentages,  it  is  apparent  tliat  in  only  8 
of  the  17  jurisdictions  in  wliich  Land  title  registration 
laws  are  in  effect  has  the  Home  Owners'  Loan  Corpora- 
tion made  any  use  of  Torrens  certificates,  and  in  only  4 
jurisdictions  can  the  use  of  Torrens  certificates  be  said 
to  amount  to  anj'  considerable  portion  of  the  total. 

The  probable  reasons  why  the  land  title  registration 
system  has  not  proved  successful  are  as  follows: 

(1)  The  legislation  providing  for  such  sj^stem  may  be 
unworkable  either  because  the  laws  were  poorly  drafted  or 
because  provisions  inserted  by  adverse  interests  at  the 
time  of  enactment  make  them  impracticable. 

(2)  The  expense  of  the  original  registration  of  title, 
which  ranges  from  $50  to  $150,  including  attorney's 
fees,  may  be  too  excessive  to  justify  greater  demand  for  ' 
such  registration,  especially  on  the  part  of  small  home 
owTiers. 

(3)  The  credit  of  the  State  maj'  not  have  been  pledged 
or  a  sufficient  assurance  fund  may  not  have  been  ac- 
cimiulated  to  assure  prospective  registrants  of  the  abil- 
ity of  the  fund  to  satisfy  any  claims  which  may  arise  in 
case  of  defective  title. 

Although  the  Subconunittee's  report  points  out  that 
the  original  cost  of  land  title  registration  is  considered 
commensurate  with  the  protection  received  in  Hawaii, 
lUinois,  Massachusetts,  and  Minnesota,  it  further  indi- 
cates that  the  initial  cost  of  registration  can  and  should 
be  reduced  in  those  States  where  the  system  is  in  suc- 
cessful operation.  Even  in  those  States  where  the  sys- 
tem has  not  been  in  operation  sufficiently  long  to  build 
up  an  assurance  fund,  the  original  fee  could  well  be  re- 
duced if  the  credit  of  the  State  were  pledged. 

Substantial  assurance  funds  have  been  accumulated 
in  Massachusetts,  Illinois,  and  Minnesota.  Although 
there  is  no  assurance  fund  in  Hawaii,  the  credit  of  the 
Territory  of  Hawaii  is  pledged  to  guarantee  the  titles. 
During  38  years  of  successful  operation  of  the  Torrens 
law  in  Massachusetts,  an  assurance  fund  in  excess  of 
$250,000  has  been  accumiilated.^"  A  registered  title  is 
furnished,  which  is  backed  not  only  by  the  assurance 
fund  but  also  by  the  credit  of  the  Commonwealth. 
During  this  entire  period,  only  thi-ee  clamis  in  a  total 
amount  of  $2,300  have  been  filed  against  the  Massa- 
chusetts fund. 

The  National  Conference  of  Commissioners  on  Uni- 
form State  Laws  has  drafted  a  uniform  land  title  registra- 
tion law  which  has  been  recommended  to  the  various 
States  for  enactment.  The  Subcommittee  on  Law  and 
Legislation  of  the  Central  Housing  Committee  is  of  the 
opinion  that  the  proposed  act  can  be  improved  and 

">  The  Massachusetts  law  provides  that  after  the  fund  has  reached  $200,000,  the 
Income  therefrom  shall  be  credited  to  the  general  fund  for  the  purpose  of  defraying,  as 
far  as  possible,  the  expenses  of  the  administration  of  the  law  relative  to  the  land  court 
and  the  registration  of  title  to  land.  For  a  discussion  of  the  operation  of  the  land  title 
system  in  Massachusetts,  see  a  pamphlet,  Land  Title  Registralion  in  Massachusetts 
(1937),  by  Clarence  B.  Hemphrey,  Engineer  for  the  Court,  a  copy  of  which  may  be 
obtained  from  the  Land  Court,  Boston,  Mass. 


made  more  workable,  and  has  undertaken  the  task  of 
redrafting  it. 

The  major  improvement  in  the  new  draft  will  be  the 
reduction  of  the  high  average  initial  cost  which  at  pres- 
ent makes  land  title  registration  virtually  out  of  the 
question  for  small-home  owners.  Another  change  wtU 
be  the  elimination  of  all  exceptions  from  the  certificates 
of  title.  Three  methods  will  be  provided  under  which 
land  titles  may  be  registered: 

1.  A  long,  expensive  method  such  as  that  now  in 
effect  in  some  States  and  that  provided  for  by  the  uni- 
form land  title  registration  act  approved  by  the  Na- 
tional Conference  of  Commissioners  on  Uniform  State 
Laws,  i.  e..  State  examination  of  title  mth  court  con- 
firmation prior  to  registration,  which  would  necessitate 
a  high  initial  cost  for  registration,  but  would  insure  the 
title  against  all  defects  both  prior  to  and  after  registra- 
tion. 

2.  A  shorter  and  less  expensive  method  whereby  the 
land  would  be  registered  by  the  State  on  the  basis  of  a 
responsible  title  certificate  or  of  an  attorney's  opmion, 
•with  a  fee  approxunately  half  of  that  required  by  the 
first  method,  but  which  would  cover,  in  addition  to 
registration,  the  insurance  ^'  of  the  title  up  to  a  desig- 
nated maximum  amount  against  all  defects  both  prior 
to  and  after  registration. 

3.  A  stUl  shorter  and  less  expensive  method  whereby 
the  land  would  merely  be  registered  by  the  State  on  the 
basis  of  a  responsible  title  certificate  or  an  attorney's 
opinion,  with  no  provision  for  insurance.  After  the 
expiration  of  the  statute  of  limitations  provided  for  in 
the  act,  a  title  registered  mider  the  second  and  third 
methods  would  be  as  perfect  as  those  registered  under 
the  first  method. 

Although  the  expense  of  the  original  registration  of 
land  under  the  first  system  might  be  too  high  for  the 
ordinarjT  purchaser  of  a  home,  the  new  act  provides  the 
alternatives  of  the  two  more  economical  methods. 

On  the  other  hand,  if  a  developer  of  a  new  subdivision 
gets  his  whole  tract  registered  imder  the  first  system, 
before  any  subdivision  takes  place,  the  cost  of  registered 
title  per  lot  would  be  nominal  and  the  purchasers  would 
be  saved  the  expense  of  getting  an  absolutely  guaranteed 
title  or  of  being  forced  to  take  a  certificate  which  is  not 
absolutely  guaranteed. 

It  is  beUeved  that  a  land  title  registration  system  can 
be  developed  which  would  materially  reduce  the  cost 
of  proving  title  in  the  purchase,  mortgage,  or  sale  of 
real  estate,  provide  a  reliable  system  under  which 
there  would  be  no  risk  of  loss  through  defective  title  in 
such  transactions,  and  make  for  better  and  more  stable 
title  to  real  estate. 


"It  is  interesting  to  note,  in  this  connection,  that  out  of  a  total  premium  income 
to  title  insurance  companies  of  $12,091,125  in  1919  only  $298,738  was  paid  for  losses 
sustained  by  the  assured.  See  Huebner,  Propertv  Insurance  (New  York,  1922),  p. 
479. 
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Supervision  of  Private  Home 
Mortgage  Financing  Institutions 

During  the  depression  of  1930-35,  there  was  a  com- 
plete breakdowTi  of  the  corporate  home-financing  struc- 
ture. Building  and  loan  associations  were  unable  to 
meet  their  shareholders'  applications  for  withdrawals. 
Insurance  companies  were  unable  in  manj^  instances 
to  grant  the  loans  apphed  for  by  their  pohcy  holders. 
Other  mortgage  lending  institutions  were  unable  to 
attain  the  degree  of  liquidity  necessary  to  maintam 
their  solvency. 

This  breakdoA\Ti  was  due  largely  to  the  fact  that  the 
assets  of  such  institutions  had  been  invested  in  home 
mortgage  loans,  which  could  not  at  that  time  be  Uqui- 
dated  quickly,  and  to  the  inadequate  regulation  of 
buOding  and  loan  associations,  banks,  insurance  com- 
panies, and  other  mortgage-lending  institutions  by  the 
various  States. 

To  relieve  these  mortgage-lending  institutions  of  some 
of  their  "frozen"  home  mortgage  investments  and 
thereby  enable  them  to  attain  some  degree  of  liquidity, 
as  well  as  to  relieve  home  o^vners  in  distress  and  to 
place  home  mortgage  financing  upon  a  sounder  basis, 
the  Federal  Government  enacted  the  legislation  and 
set  up  the  Federal  agencies  discussed  in  the  first  part  of 
this  section. 

Through  the  supervision  exercised  and  the  rules  and 
regulations  promulgated  by  all  of  these  Federal  housing 
agencies,  the  Federal  Government  has  given  impetus 
to  the  movement  toward  long-term  amortized,  single 
mortgage  lending  and  made  mortgage  loans  a  liquid, 
preferred  type  of  investment. 

Furthermore,  through  supervision  by  various  Fed- 
eral agencies,  the  improper  practices  which  accentuated 
the  chaotic  conditions  in  the  home  mortgage  financing 
field  have  to  a  great  extent  been  eradicated.  The 
Federal  Home  Loan  Bank  Board  charters  and  closely 
regulates  and  supervises  Federal  savings  and  loan  asso- 
ciations. The  same  Board,  acting  as  the  Board  of 
Trustees  of  the  Federal  Savings  and  Loan  Insurance 
Corporation,  exercises  a  degree  of  influence  over  insured 
Federal  and  State-chartered  savings  and  loan  associa- 
tions. 

This  Corporation,  through  its  authorization  to  insure 
State-chartered  savings  and  loan  associations,  subject  to 
certain  conditions,  has  instituted  a  number  of  improve- 
ments in  the  corporate  structure  and  financing  methods 
of  these  institutions.  For  instance,  it  has  brought  the 
corporate  structure  of  insured  State-chartered  institu- 
tions into  strict  accord  with  the  statutory  requirements 
of  their  State  and  the  charter  provisions  imder  which 
they  operate.  It  has  simplified  and  made  more  definite 
the  form  of  share  or  investment  contracts  issued  by  such 
institutions.  It  has  materially  assisted  in  the  present 
movement  toward  the  elimination  of  the  practices  of 


charging  fines  and  penalties  and  allowing  forfeitures 
which  made  hazardous  share  investment  in  such  insti- 
tutions. 

However,  the  Federal  Home  Loan  Bank  Board  and 
the  Federal  Savings  and  Loan  Insurance  Corporation 
are  able  to  supervise  only  a  part  of  those  institutions 
which  make  home  mortgage  loans.  In  the  case  of 
State-chartered  savings  and  loan  associations,  whether 
or  not  they  be  members  of  the  Federal  Home  Loan 
Banks  or  insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation,  it  is  impossible  for  those  Fed- 
eral agencies  to  exercise  the  control  which  is  necessary 
to  insure  proper  functioning  at  all  times,  since  such  con- 
trol is  vested  in  the  State  savings  and  loan  authorities. 

In  many  instances,  of  course,  the  basic  difficulty  in 
the  State-chartered  savings  and  loan  field  is  in  the  legis- 
lation authorizing  the  creation  of  State-chartered  sav- 
ings and  loan  associations  and  their  supervision  by  the 
State  building  and  loan  supervisory  authorities.  In 
many  instances,  this  legislation  is  now  obsolete  in  the 
fight  of  good  mortgage  lending  practice. 

To  serve  as  an  illustrative  guide  for  those  States 
adopting  a  new  law  or  revising  their  old  laws  in  accord- 
ance with  present  day  conditions,  the  legal  department 
of  the  Federal  Home  Loan  Bank  Board  and  a  com- 
mittee of  the  United  States  Building  and  Loan  League, 
workmg  together,  have  prepared  a  standard  savings 
and  loan  act,'-  which  has  been  made  available  to  all 
State  savings  and  loan  supervisory  authorities  and  to 
the  various  State  legislatures.''' 

In  addition,  there  are  institutions  other  than  Federal 
and  State-chartered  savmgs  and  loan  associations  which 
make  home  mortgage  loans,  such  as  savmgs  banks, 
trust  companies,  life  insurance  companies,  mortgage 
companies,  commercial  banks,  as  well  as  mdividuals. 
Although  there  is  some  supervision  exercised  over  the 
aforementioned  institutions  by  the  appropriate  State 
authorities,  there  is  not  in  all  cases  sufficient  supervi- 
sion to  assure  proper  practices.  The  State  legislation 
authorizing  this  supervision  and  the  efficacy  of  the 
supervision  require  review  in  the  light  of  sound  present 
day  practice. 

Supervision  of  Private  Large- Scale  Housing 
Mortgage  Financing  Corporations 

Due  to  the  large  amount  of  funds  required,  the  finan- 
cmg  of  the  construction  of  apartment  houses  and  other 
large-scale  commercial  housing  facilities  has  been  one 
of  the  most  difficult  problems  in  the  entire  housing  field. 
Few  individuals,  groups  of  mdividuals,  or  corporations 
have  had  sufficient  capital  to  meet  the  initial  cost  of 
such  projects. 

''  A  copy  of  this  act  may  be  obtained  upon  request  from  the  United  States  Building 
and  Loan  League,  Chicago,  HI. 

■'3  The  substance  of  the  provisions  of  this  act  which  relate  to  supervision  have  re- 
cently been  enacted  into  law  by  the  State  of  Georgia. 
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The  usual  practice  in  financLng  such  developments 
has,  of  course,  been  to  charter  a  corporation  and  sell  to 
the  pubhc  its  stock,  or  to  sell  its  bonds  secured  by 
mortgages  on  the  property,  which  bonds  were  retired 
from  the  income  received  from  the  property,  after  pay- 
ment of  taxes,  assessments,  insurance  and  operating 
expenses. 

As  such  companies  could  be  chartered  under  the  laws 
of  any  State,  the  organizers  would  naturally  choose 
the  State  where  the  least  supervision  was  exercised. 
To  meet  such  competition  other  States  likewise  pro- 
vided for  httle  supervision  even  though  they  realized 
the  need  for  more  stringent  regulation.  Consequently, 
httle  or  no  State  supervision  of  such  corporations  be- 
came the  rule  rather  than  the  exception,  and  many« 
frauds  were  perpetrated  upon  the  investing  pubhc. 

Furthermore,  the  depression  period  also  brought  to 
light  certain  other  fimdamental  weaknesses  in  this 
method  of  financing.  When  the  incomes  of  people 
were  reduced  so  that  they  were  unable  to  pay  their 
rents,  the  income  from  these  properties  securing  a  bond 
issue  would  thereby  be  decreased,  and  there  would  be 
a  defaidt  in  interest  and  principal  payments.  It  would 
thereupon  become  the  duty  of  the  trustee  to  exercise 
the  power  of  sale  contained  in  the  deed  of  trust  or  mort- 
gage instrument  and  foreclose  upon  the  property,  and 
the  property  would  often  be  sold  for  from  one-third 
to  one-half  of  its  "real"  value.  In  thus  realizing  upon 
the  security  which  underlay  a  bond  issue  during  a 
depression  period,  the  bondholders  woiild  lose  any- 
where from  one-half  to  two-thirds  of  their  investment. 

If,  upon  default  in  the  terms  of  the  contract,  the 
privilege  of  foreclosure  or  power  of  sale  was  not  im- 
mediately exercised,  a  lengthy  and  costly  legal  pro- 
ceeding often  arose  on  the  part  of  the  bondholders' 
protective  committee  to  have  a  receiver  appointed  and 
the  possession  of  and  the  rents  and  profits  from  the 
property  turned  over  to  him  for  the  benefit  of  the  bond- 
holders, pending  foreclosure. 

In  view  of  the  need  for  expansion  in  this  type  of 
housing  finance,  for  development  of  some  eflfective 
form  of  supervision  over  the  corporate  structure  and 
financial  methods  of  such  corporations,  and  for  pre- 
vention of  the  distress  sale  of  such  housing  properties 
during  depression  periods,  it  appeared  necessary  for  the 
Federal  Government  to  take  some  steps  in  this  field  of 
mortgage  financing.  Consequently,  provision  was  made 
in  title  III  of  the  National  Housing  Act  of  1934  for  the 
chartering  of  national  mortgage  associations  by  the 
Federal  Housing  Administrator. 

These  associations  were  authorized  to  purchase  and 
seU  first  mortgages  and  such  other  first  hens  as  are 
commonly  given  to  secure  advances  on  real  estate  held 
m  fee  simple  or  under  a  lease  for  not  less  than  99  years, 
under  the  laws  of  the  State  in  which  the  real  estate  is 


located,  together  with  the  credit  instruments,  if  any, 
secured  hereby,  and  to  borrow  money  for  such  purposes 
through  the  issuance  of  notes,  bonds,  debentures,  or 
other  such  obhgations. 

Insured  mortgages  on  both  single-family  homes  and 
on  large-scale  commercial  housing  projects,  including 
limited-dividend  corporations,  were  authorized  to  be 
ptirchased  by  such  associations  and  their  bonds  and 
debentures  issued  on  the  security  thereof.  These 
associations  were  to  be  under  strict  supervision  by  the 
Federal  Housing  Administrator. 

Therefore,  in  the  National  Housing  Act  Amend- 
ments of  1938,  title  III  of  the  National  Housing  Act 
of  1934  was  amended  by  hberalizing  the  provisions  for 
the  chartering  and  operation  of  national  mortgage 
associations  so  as  to  enable  such  institutions  to  begin 
operations  when  2.5  percent  of  the  required  82,000,000 
minimimi  subscription  to  the  capital  stock  had  been 
paid  in.  Payments  upon  stock  were  permitted  to  be 
made  in  insured  mortgages  or  uninsured  first  mort- 
gages, the  principal  amount  of  which  did  not  exceed 
60  percent  of  the  appraised  value  of  the  property  at 
the  time  of  subscription.  The  act  was  further  amended 
to  enable  such  institutions  to  issue  debentures  in  an 
amount  not  to  exceed  20  times  the  par  value  of  the 
outstanding  capital  stock  of  such  associations  (rather 
than  12  times  the  par  value  as  previously  provided); 
to  accept,  at  par  and  accrued  interest,  debentures  issued 
by  them  in  payment  of  obhgations  due  them,  provided 
such  debentures  were  canceled  and  not  re-issued;  to 
pm-chase  on  the  open  market  their  own  or  other  asso- 
ciations' debentiires;  and  to  initiate,  purchase,  or  sell 
mortgage  loans  covering  single-family  homes,  large- 
scale  rental  properties,  miiltifamily  dwellings,  or 
groups  of  single-family  dwellings,  which  mortgage 
loans  were  acceptable  for  insurance  londer  title  II, 
whether  the  mortgages  were  actually  insured  or  not, 
provided  that  the  principal  amoimt  of  an  uninsured 
mortgage  did  not  exceed  60  percent  of  the  appraised 
value  of  the  property.  The  act  was  also  amended  so 
as  to  provide  that  the  debentures  issued  by  such  asso- 
ciations shoidd  be  exempted  from  aU  taxation,  Federal, 
State,  or  local  (except  surtaxes,  estate,  inheritance,  and 
gift  taxes),  and  that  the  associations  themselves,  in- 
cluding their  franchises,  capital,  reserves,  surplus, 
mortgage  loans,  income,  and  stock  (but  not  includ- 
ing real  property  held  by  them),  should  likewise  be 
exempted  from  all  taxation. 

Although  these  national  mortgage  associations,  when 
a  sufficient  number  have  been  chartered,  will  facihtate 
the  financing  of  large-scale  private  housing  projects  and 
be  able  to  exercise  a  salutary  control  over  the  financing 
methods  of  companies  initiating  such  projects,  there 
stUl  remains  a  need  for  greater  State  supervision  over 
the  initiating  companies. 
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Administration  of  Tax  Collection 

Excluding  State  governments,  there  are  in  the  United 
States  182,000  taxing  jurisdictions,  of  wliich  about 
128,000  are  school  districts,  about  3,000  are  counties, 
about  14,000  are  minor  imits,  and  the  remainder  are 
cities,  townships,  and  other  municipal  governments. 

This  large  number  of  taxing  jurisdictions  is  due  to 
the  fact  that  in  most  States,  real  property  taxes  are 
collected  through  small  local  units;  and  to  the  fact 
that,  where  the  local  unit  is  large  enough  to  levy  more 
than  one  kind  of  tax,  there  is  often  a  separate  collector 
for  each  tax.  In  such  units.  State,  county,  city,  school, 
poor,  road  and  other  taxes  may  each  be  collected  by  a 
different  tax  collector.  Likewise,  special  improvement 
districts  usually  have  their  own  collectors. 

The  multiplicity  of  tax  collection  agencies,  acting 
for  overlapping  or  coterminous  jurisdictions,  makes 
collection  costs  imnecessarily  high  and  thereby  in- 
creases the  burden  borne  by  home  owners  as  well  as  all 
real  estate  owners.  In  addition,  such  a  decentraliza- 
tion of  tax  collection  makes  more  difficult  the  ascer- 
tainment of  whether  all  taxes  and  assessments  on  a 
given  piece  of  real  estate  are  paid  when  due. 

B.  E.  Nicholson,  in  his  study  of  the  Collection  of  Local 
Taxes  in  Pennsylvania,  "  estimates  that  from  5  to  6 
cents  of  each  dollar  collected  for  taxes  in  that  State 
are  consumed  by  the  costs  of  collection ;  that  the  people 
of  Pennsylvania  pay  four  or  five  times  more  for  tax 
collection  than  do  the  people  of  Ohio,  where  there  is  a 
unified  system  of  collection  under  the  supervision  of 
salaried  coimty  officials.  He  further  estimates  that  an 
annual  saving  of  from  $2,000,000  to  $3,000,000  would 
result  should  Pennsylvania  adopt  a  system  similar  to 
that  of  Ohio. 

Under  our  present  generally  haphazard  system  of 
tax  administration,  mortgagees  and  other  lienors  are 
imable  conveniently  to  keep  a  current  check  upon  the 
payment  of  local  taxes  by  the  mortgagor,  and  are 
thereby  put  to  considerable  expense  to  see  that  their 
lien  is  not  jeopardized  by  nonpayment  of  taxes  and 
assessments.  By  way  of  Dlustration  of  this  problem, 
it  may  be  pointed  out  that  it  costs  the  Home  Owners' 
Loan  Corporation  approximately  $350,000  a  year  to 
keep  a  check  on  the  payment  of  taxes  and  assessments 
on  properties  on  which  it  holds  mortgages. 

There  is  no  one  office  to  which  an  inquiry  may  be 
addressed  concerning  the  status  of  all  taxes  on  a  specific 
piece  of  property,  so  long  as  each  taxing  and  special 
assessment  unit  has  its  own  collector.  Nor  can  one 
rely  upon  information  obtained  from  the  owner,  for 
even  though  honest,  he  may  be  mistaken  due  to  mis- 
information, error,  or  oversight.  Furthermore,  if  the 
mortgagee  is  not  a  local  resident,  personal  local  super- 
vision is  impossible  except  through  a  paid  agent. 

"  Thesis.  University  of  Pennsylvania.,  1932. 


It  is  apparent  that  any  system  designed  to  afford 
current  information  to  the  mortgagee  or  other  lienor 
must  be  premised  upon  a  centralization  of  tax  and 
special  assessment  collection.  Provision  could  then  be 
made  as  is  the  practice  in  some  States  whereby,  on 
payment  of  a  nominal  fee,  notice  would  be  given  inter- 
ested parties  of  any  delinquencies  on  land  on  which 
they  held  a  lien.  Provision  could  also  be  made  for 
notice  to  those  having  an  interest  in  real  estate  of  the 
possibility  of  and  the  date  of  a  sale  of  the  realty  to 
satisfy  a  tax  lien. 

The  Subcommittee  on  Law  and  Legislation,  in  a 
recent  report  on  the  "Administration  of  the  Payment 
of  Taxes  on  Real  Estate,"  "  has  made  recommenda- 
tions that  State  laws  be  advocated:  (1)  which  would 
provide  for  a  centralized  system  of  tax  collection  under 
a  single  official,  with  the  county  or  some  other  conveni- 
ent geographical  subdivision  as  the  unit  of  operation, 
the  official  to  be  paid  a  salary  rather  than  fees  or  com- 
missions; (2)  which  would  require  the  collectors  of  taxes 
and  assessments  to  furnish  for  a  small  charge  notice  to 
mortgagees  and  other  inquiring  parties  of  delinquencies 
in  tax  payments;  and  (3)  which  would  impose  on  pur- 
chasers of  tax  certificates  or  liens  the  duty  of  giving 
notice  to  those  having  an  interest  in  or  lien  on  the  real 
estate  affected  prior  to  the  foreclosure  of  such  tax 
certificate  or  lien. 

At  the  request  of  the  Central  Housing  Committee, 
the  Subcommittee  is  now  drafting  a  standard  real  estate 
tax  collection  act  which  will  embody  the  above  recom- 
mendations. A  centraHzed  system  of  tax  collection 
would  not  only  reduce  the  cost  of  tax  collection  but 
would  also  be  far  more  efficient  and  convenient  to  the 
taxpaj'er.  Furthermore,  if  notice  is  given  mortgagees 
and  other  interested  inquiring  parties  as  to  delinquency 
in  taxes  and  special  assessments,  and  as  to  the  pendency 
of  a  sale  to  foreclose  a  tax  lien,  the  cost  and  inconven- 
ience of  mortgage  lending  would  be  considerably  reduced, 
and  greater  protection  would  be  afforded  both  owners 
and  Henors  of  property. 

Taxation  of  Private  Housing 

Census  figures  show  that,  between  1921  and  1932,  the 
average  per  capita  general  property  tax  levy  by  all 
States,  their  subdivisions,  and  the  District  of  Columbia 
rose  from  $13.91  to  $40.37.  This  average  per  capita 
levy  is  estunated  to  have  increased  to  $45.17  in  1934, 
to  $46.72  in  1935  and  to  $48.72  in  1936.  This  would 
represent  an  adjusted  tax  rate  at  present  of  about 
$26.30  per  thousand  dollars  of  property  value. 

From  1912  to  1932,  the  net  debt  of  cities,  towns, 
villages,  and  boroughs  increased  207.9  percent  and  that 
of  school  districts,  townships,  and  other  civil  divisions 
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increased  1,611  percent.     These  debts  will  probably  be 
paid  largely  from  additional  taxes  upon  real  property. 

Depression  conditions  brought  an  insistent  demand 
for  alterations  in  the  system  of  general  property  taxa- 
tion. It  had  long  been  known  that  personal  property 
escaped  assessment  to  a  much  larger  degree  than  real 
property.  As  between  different  types  of  real  property, 
it  was  found  that  in  some  jurisdictions  homes  bore  a 
relatively  larger  proportion  of  the  real  property  tax 
burden  than  did  business  and  commercial  properties. 
In  other  jurisdictions,  the  situation  was  reversed. 
Emergency  conditions  did  not  result  in  agitation  for 
more  equitable  assessment  under  existing  legislation 
but  in  action  leading  to  arbitrary  limitations  on  prop- 
erty tax  rates  and  exemptions  of  certain  types  of  real 
property.  The  swing  toward  exemption  of  home-  ' 
steads  from  taxation  has  been  the  principal  develop- 
ment in  property  taxation  of  interest  to  home  owners. 

In  recent  years,  the  homestead  tax  exemption  move- 
ment has  grown  by  leaps  and  bounds.  In  1933,  eight 
States  considered  homestead  tax  exemption  laws,  and 
the  States  of  Texas  and  West  Virginia  adopted  such 
laws  through  constitutional  amendment.  During  the 
following  years,  bills  were  brought  before  State  legisla- 
tures in  quick  succession:  in  1934,  in  three  legislatures; 
in  1935,  in  13;  in  1936,  in  5;  and  in  1937,  in  18. 

By  1938,  13  States  had  passed  laws  providing  for 
exemption  or  for  a  reduced  tax  rate  on  homesteads,^' 
2  States  have  passed  constitutional  amendments  mak- 
ing such  laws  possible,^''  and  in  3  States  constitutional 
amendments  were  awaiting  action  by  the  voters.^^ 

The  majority  of  the  States  restrict  the  exemption  to 
owner-occupied  properties.  In  some  cases,  the  exemp- 
tion applies  only  to  State  property  taxes,  and  in  other 
cases  to  all  forms  of  ad  valorem  or  general  property 
taxation,  including  taxation  by  municipalities  and  spe- 
cial taxing  jurisdictions.  However,  in  all  States  hav- 
ing exemption  laws,  except  Arkansas  and  Oklahoma, 
the  homesteads  are  not  exempt  from  taxation  for  pre- 
existing bonded  indebtedness.*^ 

"Alabama,  Arkansas,  Georgia,  Louisiana,  Minnesota,  Mississippi,  Oklahoma. 
South  Dakota,  Texas,  Vermont,  Wyoming,  Iowa,  West  Virginia. 

•'  North  Carolina,  Utah. 

"Florida,  Pennsylvania,  Rhode  Island. 

"A tabular  summary  of  the  homestead  tax  exemption  laws  and  constitutional 
amendments  appears  in  the  Federal  Home  Loan  Bank  Review,  October  1937,  pp.  7-10. 


The  widespread  growth  of  homestead  tax  exemptions 
raises  general  problems  of  who  shall  be  exempt,  how 
this  exemption  will  affect  other  forms  of  taxes,  and  how 
it  will  burden  other  taxpayers. 

Opinion  as  to  the  desirability  of  homestead  tax  ex- 
emption has  been  sharply  divided.  Advocates  of  ex- 
emption cite  the  handicap  that  taxation  places  on  home 
ownership  and  argue  that  homestead  exemption  would 
have  several  beneficial  effects.  These  effects  have  been 
summarized  to  the  1934  Convention  of  the  United 
States  Building  and  Loan  League,  as  follows: 

First,  and  most  obvious,  will  be  a  rise  in  home  values.  Fol  . 
lowing  it,  no  doubt,  there  will  be  a  period  of  new  construction 
by  those  people  who  have  been  deterred  from  building  their  own 
homes  because  of  the  tax  load  which  they  have  considered  as 
being  too  great.  That  this  is  true  is  shown  in  the  case  of  the 
State  of  Ohio  where  the  decrease  in  taxation  through  limitation 
has  been  an  important  factor  in  the  rise  of  real  property  values. 
Financing  of  homes  will  be  easier,  because  the  uncertainty  of 
risk  which  makes  up  a  part  of  the  financing  charge  will  be  clari- 
fied. Lenders  will  be  more  willing  to  extend  credit,  and  at  higher 
ratios,  since  they  will  be  assured  that  their  first  mortgage  is  in 
reality  a  first  lien  and  not  one  subject  to  prior  lien  indefinite  in 
amount.  Since  the  cost  of  the  money  is  also  one  of  the  factors 
making  up  the  price  of  property,  a  tax  reduction  will  result  in 
substantial  improvement  in  the  home  realty  market.  The  final 
effect  of  such  a  homestead  exemption  will  then  transfer  a  large 
mass  of  individuals  who  are  now  in  the  tenant  class  to  the  home 
owning  group,  where  previously  the  confiscatory  nature  of  taxa- 
tion on  homes  was  the  chief  reason  for  their  not  undertaking 
home  ownership. 

On  the  other  hand,  the  Twentieth  Century  Fund's 
recent  study  entitled  Facing  the  Tax  Problem  denounces 
homestead  tax  exemptions,  saying: 

From  the  point  of  view  of  a  just  distribution  of  the  tax  burden 
we  can  see  no  merit  in  the  homestead  exemptions  recently 
adopted  in  Florida  and  several  other  States.  The  most  obvious 
injustice  in  such  exemptions  is  that  they  discriminate  ag.ainst 
the  tenant,  who  must  bear  in  his  rent  at  least  part  of  the  real 
estate  tax  burden  on  his  dwelling,  and  favor  the  person  who 
happens  to  be  able  and  willing  to  own  his  home. 

It  argues,  furthermore,  that  the  famihes  which  bene- 
fit from  homestead  exemptions  are  usually  forced  to 
pay  an  equal  amount  through  some  other  form  of  taxa- 
tion. In  view  of  the  conflict  of  opinion  as  to  the  prac- 
ticability of  the  policy,  careful  study  should  be  given 
this  type  of  exemption  before  it  is  extended. 


119119—39- 


30 


National  Resources  Committee 


PART  2.  LEGAL  ASPECTS  OF  PUBLIC  HOUSING 

By  Leon  H.  Keyserling  ™ 


Restrictive  Nature  of  Early 
Housing  Legislation 

In  the  past,  progress  in  resolv- 
ing the  housing  problem,  as  re- 
flected in  local  and  Federal  legis- 
lation, has  been  slow  and  groping. 
In  the  States,  remedial  measures 
have  been  predominantly  of  a 
restrictive  character  in  the  form 
of  building  and  health  codes 
dealmg  generally  with  construc- 
tion, housing  occupancy  and 
maintenance,  and  zoning;  or,  more  specifically,  with 
sanitation,  prevention  of  room  overcrowding,  structural 
safety  and  materials,  room  arrangements,  plumbing, 
standards  of  maintenance,  uses  of  property,  Hght,  air, 
and  access,  fire  protection,  and  similar  subjects.  These 
codes  have  been,  at  best,  only  guides  to  prospective 
builders  and,  however  necessaiy  to  prevent  the  repe- 
tition in  new  construction  of  existing  hazardous  condi- 
tions, are  no  more  than  a  negative  approach  to  the 
housmg  problem. 

A  second  and  supplementary  approach  has  been  by 
way  of  laws  requiring  the  repair  or  demolition  of  exist- 
ing unsafe  and  insanitary  dwellings.     But  such  steps 
as  have  been  taken  in  this  direction  have  been  only 
mildly   effective.     Dangerous   and   unhealthful   build- 
ings comprising  large  slum  areas  still  stand.     Tliis  has 
been  due,  not  so  much  to  the  absence  of  local  authority 
or  to  the  lack  of  constitutional  power  to  grant  such 
authority,  as  to  the  Meaknesses  inherent  in  the  existing 
legislative  schemes.     In  many  instances,  there  has  been 
too  much  and  too  diversified  legislation  with  an  absence 
of  centralized  responsibility^with  the  powers  relating 
to  the  elimination  of  unfit  dwellings  distributed,  for 
example,  in  many  such  imcorrelated  public  offices  and 
bureaus  as  the  fire  marshal,  building  engineer,  health 
officer,  building  inspector,  tenement  commission,  safety 
commission  and  board  of  public  works,  or  among  State 
as  well  as  local  officials.     Added  to  this  defect  have  been 
such  other  factors  as:  a  procedure  wliich  is  too  cumber- 
some, which  involves  too  much  expense,  or  which  is  too 
slow ;  defects  relating  to  the  powers  of  responsible  officers 
and  to  the  standards  necessary  to  guide  them  in  the 
enforcement  of  the  laws  and   thus   to  protect   them 
against  criticism  or  liability;  an  understafl'ed  or  under- 
paid office  responsible  for  enforcement;  an  apathy  on 
the  part  of  those  charged  with  the  administration  of 
the  laws;  political  intervention  by  affected  owners;  and 
public  indifl'erence. 

In  more  recent  years,  some  demolition  of  unfit  houses 


The  United  States  Housing  Act  of 
1937,  complemented  by  State  legislation, 
provides  the  legal  mechanism  for  a 
national,  public,  low-rent  hoxising  pro- 
gram. Within  this  framework,  local 
housing  atithorities,  cooperating  with  the 
United  States  Housing  Authority,  can 
move  actively  to  deal  with  their  local  prob- 
lems. The  State  laws,  providing  for  tax- 
exempt,  non-profit  projects  available  for 
low-income  families,  have  been  sustairied 
by  the  State  courts. 


by  consent  of  owners  has  been  ac- 
comphshed  through  the  use  of 
Federal  reUef  labor.  Demolition 
by  consent,  however,  is  not  a 
method  upon  which  too  much 
rehance  can  be  placed.  Unwill- 
ingness to  demolish  revenue-pro- 
ducing property  irrespective  of 
its  condition,  absentee  owner- 
ship, reluctance  of  owners  to  ad- 
vance what  Httle  cash  may  be 
required  for  repairs,  and  indiffer- 
ence of  owners  to  the  condition  of 
their  property  aU  conspire  to  make  this  method  of 
doubtful  value  in  any  long-range  program  for  the 
elimination  of  unfit  housing. 

Fmally,  the  housing  shortage  which  prevails  in  many 
of  the  larger  cities  has  presented  a  practical  obstacle 
to  the  elimination  of  substandard  buildings.  An  illus- 
tration of  this  situation  exists  in  New  York  City,  where 
it  has  been  virtually  impossible  to  enforce  demolition 
under  the  Multiple  Dwelling  Act,  for  if  the  public  offi- 
cers were  to  demolish  the  "old-law  tenements"  which 
violate  that  law,  thousands  of  people  would  be  unable  to 
obtain  quarters  elsewhere  at  rentals  they  could  afl'ord. 
This  latter  fact  points  to  the  crux  of  the  housing 
problem — that  restrictive  housing  legislation  of  the 
types  just  mentioned,  no  matter  how  mechanically 
perfect  or  how  energetically  enforced,  is  alone  impotent 
to  remedy  bad  housing  conditions;  that  at  most  it  can 
ameliorate  but  cannot  cure  the  evils  of  the  slum. 

Constructive  Legislation 

Isolated  efforts  have  been  made  in  the  direction  of 
State  housing  enterprises,  through  which  homes  are  con- 
structed by  or  on  behalf  of  the  State  for  sale  or  rent 
to  such  persons  as  industrial  workers,  veterans,  or 
farmers,  first,  in  1917  under  the  Massachusetts  Home- 
stead Commission  Act,  followed  in  North  Dakota  by 
the  passage  of  the  Home  BuUding  Act  and  in  Washing- 
ton and  California  by  the  inauguration  of  land  reset- 
tlement programs.  Attempts  also  have  been  made  to 
extend  public  aid  to  private  housing  enterprise  either 
by  State  housing  loans,  as  in  Oklahoma,  by  tax  exemp- 
tion to  limited-dividend  housing  corporation  enter- 
prises, as  in  New  York,  or  by  municipal  cooperation, 
as  in  New  Jersey  (where  cities  have  been  authorized  to 
exert  the  power  of  eminent  domain  on  behalf  of  private 
housing  projects)  and  in  Wisconsin  (where  cities  have 
been  authorized  to  invest  in  cooperative  housing  cor- 
porations).    These  local  efforts  in  constructive  housing, 

•"  Leon  n .  Keyserling  is  Deputy  Administrator  and  General  Counsel  of  the  United 
States  Housing  Authority. 
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however,  have  fallen  short  of  their  intended  purpose, 
that  is,  to  produce  housing  withm  the  financial  reach  of 
the  low  income  groups  sought  to  be  benefited.  They 
are  significant  only  as  the  begmnings  of  legislative 
recognition  of  the  need  for  public  housing  aid. 

Housing  by  the  Federal  Govern- 
ment Prior  to  1937 
War  Time  Measures 

Almost  simultaneously  with  the  initial  State  ventures 
into  the  field  of  constructive  housing,  the  Federal  Gov- 
ernment in  1918  first  undertook  direct  home  construc- 
tion as  a  war  measure  through  the  United  States 
Housing  Corporation  and  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation.  With  the  sign-, 
ing  of  the  armistice,  this  experiment  was  abandoned; 
and  it  was  not  until  the  recent  depression  years  that 
the  Federal  Government  again  played  a  role  in  public 
housing — again  as  an  emergency  expedient,  this  time 
as  an  unemployment  relief  measure. 

Aids  to  Limited-Dividend  Companies 

Under  the  Emergency  Relief  and  Construction  Act  of 
1932  and  under  title  II  of  the  National  Industrial  Re- 
covery Act  of  1933,  fii-st  the  Reconstruction  Finance 
Corporation  and  then  the  Public  Works  Administration 
were  authorized  to  make  loans  to  limited-dividend 
housing  corporations  for  low-rent  housing  projects. 
Mortgages  on  such  projects,  moreover,  were  authorized 
to  be  insured  by  the  Federal  Housing  Administration 
under  the  National  Housmg  Act  (1934),  as  amended. 
These  were  complementary  means  of  encouraging  reem- 
ployment through  the  private  construction  of  homes  for 
persons  in  the  low  economic  levels — persons  for  whom 
private  enterprise  had  not  previously  been  tempted  to 
build  and  for  whom  there  was  a  dearth  of  decent 
housing.  The  experience  under  these  acts,  lilce  that 
under  analogous  State  acts,  demonstrated  quite  con- 
clusively that  dwellings  within  the  reach  of  persons  in 
the  low  economic  levels  could  not  be  provided  without 
the  aid  of  Government  subsidies  (such  as  direct  grants, 
tax  exemption,  etc.)  and  the  use  of  the  power  of  eminent 
domain.  Private  enterprise,  being  generally  ineligible 
for  such  aid  and,  moreover,  demanding  some  profit  even 
though  limited,  could  not  be  depended  upon  to  meet  the 
need  for  a  constructive  housing  program.  Thus,  the 
Public  Works  Administration  suspended  the  limited- 
dividend-loan  policy  early  in  1934  and  decided  that  the 
remainder  of  the  funds  then  available  under  the 
National  Industrial  Recovery  Act  would  be  used  only 
for  public  low-rent  housing  and  slum  clearance.  That 
act  permitted  two  possible  methods  of  effecting  this 
purpose:  either  construction  by  local  public  agencies 
with  the  aid  of  Federal  loans  and  grants,  or  direct  con- 
struction by  the  Federal  Government. 
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Direct  Construction  by  the  Public  Works 
Administration  and  Farm  Security  Administration 

Due  to  the  absence  at  that  time  of  adequate  State 
laws  authorizing  local  public  bodies  to  engage  in  housing 
activities,  the  Public  Works  Administration  tiu-ned  to 
the  only  method  then  available,  namely,  direct  Federal 
construction.  In  the  Emergency  Relief  Appropriation 
Act  of  1935,  Congress  extended  the  life  of  the  Public 
Works  Administration  including  its  power  to  engage  in 
housing.  Under  that  act,  also,  the  President,  by  Execu- 
tive order,  established  the  Resettlement  Administration 
(now  the  Farm  Security  Administration  in  the  Depart- 
ment of  Agriculture)  and  authorized  it  to  engage  in 
suburban  and  rural  housing.  However,  the  curtailment 
of  the  Federal  relief  program  in  1936  once  more  brought 
these  Federal  housmg  activities  to  an  end. 

Of  all  of  the  public  housing  activities  prior  to  1937, 
State  or  Federal,  that  of  the  Public  Works  Administra- 
tion is  by  far  the  most  outstanding.  It  was  the  first 
intensive  public  housing  program  the  country  had 
known.  Fifty-one  projects  were  undertaken  in  36 
cities  as  well  as  in  Puerto  Rico  and  the  Virgin 
Islands,  providing  approximately  21,770  dwelling  units 
for  an  estimated  total  of  87,000  persons.  It  was  the 
first  real  attempt  to  correlate  slum  clearance  and  the 
construction  of  new  dwellings  for  the  low-income  groups 
compelled  to  live  under  slum  conditions,  that  is,  the 
restrictive  and  the  constructive  phases  of  housing 
I'eform.  It  stimulated  the  enactment  of  State  enabling 
housing  laws ;  it  gave  impetus  and  direction  to  the  long- 
existent  demand  for  the  Nation-wide  housmg  program 
which  was  to  follow;  and  finally,  it  provided  the 
practical  and  legal  backgroimd  for  the  development 
of  such  a  program. 

Certain  legal  questions  arose  when  direct  construc- 
tion was  undertaken  by  the  Federal  Government. 
Acquisition  of  property  for  low-rent  housing  projects 
brought  with  it  the  question  of  whether  persons  occu- 
pying such  premises  would  be  under  the  exclusive  juris- 
diction and  control  of  the  Federal  Government.  Ques- 
tions arose  as  to  whether  such  tenants  were  entitled  to 
vote  in  the  State  wherein  the  projects  were  located, 
were  subject  to  the  civil  and  criminal  laws  of  the  State 
or  local  goverimient,  were  entitled  to  seek  redress  from 
the  courts  in  the  State,  and  could  take  advantage  of  the 
schooling  and  other  privileges  accorded  other  residents 
of  the  community.  These  questions  were  resolved 
when  Congress  enacted  two  laws,  one  relating  to  the 
Public  Works  Administration  housing  projects  (49  Stat. 
2025)  and  one  relating  to  the  Resettlement  Administra- 
tion housing  projects  (49  Stat.  2035).  These  laws 
expressly  declared  that  the  civil  and  criminal  jurisdic- 
tion of  the  State  wherein  a  Federal  housing  project  was 
located  should  not  be  impaired  by  the  acquisition  of 
property  therein  by  the  Federal  Government  for  a  hous- 
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ing  project  and  that  the  civil  rights  of  persons  residing 
on  such  property  should  not  be  affected. 

Furthermore,  these  two  acts  disposed  of  another  legal 
question  which  had  arisen  as  a  result  of  the  Comp- 
troller General's  decision  dealing  with  the  power  of 
the  Federal  Government  to  make  payments  in  lieu  of 
taxes  which  would  have  been  levied  on  the  projects 
had  they  not  been  owned  by  the  Federal  Government. 
Both  acts  specifically  authorized  the  respective  agen- 
cies to  make  payments  to  the  local  taxing  body  of  sums 
in  lieu  of  taxes,  based  upon  the  cost  of  the  public  or 
municipal  services  to  be  supplied  for  the  benefit  of  the 
project. 

There  were  even  more  serious  legal  issues,  principally 
those  relating  to  the  power  of  the  Federal  Government 
to  undertake  direct  home  construction  and  the  right  to 
exercise  the  power  of  eminent  domaia  therefor.  The 
most  fundamental  of  these  questions  is,  naturally,  that 
which  relates  to  the  power  of  the  Federal  Government 
to  undertake  housing  and  slum  clearance  projects. 
Several  actions  were  instituted  for  the  purpose  of  pre- 
senting this  question  to  the  courts,  one  of  the  most  im- 
portant being  that  in  the  case  of  Township  oj  Franklin 
V.  Tugwell,  decided  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  (85  F.  (2d)  208, 
1936).  Suit  was  brought  to  enjoin  the  expenditure  of 
Federal  fimds  for  the  purchase  of  lands  for  a  Resettle- 
ment Administration  project.  The  court  held  that 
insofar  as  the  Emergency  ReUef  Appropriation  Act  of 
1935  purported  to  authorize  the  particular  project  con- 
templated, it  was  imconstitutional  for  the  reason  that 
Congress  lacked  the  power  to  authorize  such  projects. 
In  short,  the  court  found  that  there  was  no  relationship 
between  the  housing  projects  of  the  Resettlement  Ad- 
ministration and  the  general  welfare. 

The  question  with  regard  to  eminent  domain  arose 
in  condemnation  suits  instituted  for  the  purpose  of 
clearing  titles  in  areas  contemplated  as  sites  for  PubUc 
Works  Administration  housing  projects.  In  three  such 
suits,  arising  in  Louisville,  Ky.,  Detroit,  Mich.,  and 
the  District  of  Columbia,  the  power  of  the  Federal 
Government  to  condemn  land  for  low-rent  housing  was 
denied  on  the  groimd  that  the  talcing  of  land  for  such 
purpose  by  the  Federal  Government  was  not  a  taking 
for  a  public  use.  {United  States  v.  Certain  Lands  in 
City  oj  Louisville,  78  F.  (2d)  684,  1935;  United  States  v. 
Certain  Lands  in  City  of  Detroit,  12  Fed.  Supp.  345, 
1935;  In  the  Matter  of  the  Acquisition  of  all  Privately 
Owned  Land,  Etc.,  63  Wash.  Law  Rep.  822,  1935.) 

It  should  be  noted  that  these  three  cases,  as  weU  as 
the  Tugwell  case,  were  lower  Federal  court  decisions 
and  that  the  United  States  Supreme  Court  did  not  pass 
on  the  issues  raised. 
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Alley  Dwelling  Authority 

No  discussion  of  direct  Federal  construction  would  be 
complete  without  some  mention  of  the  entrance  by  the 
Federal  Government  in  this  field  through  the  Alley 
DweUing  Authority.  This  agency  was  authorized  by 
Congress  in  1934  to  rid  the  District  of  Columbia  of  its 
inhabited  alleys.  (By  amendments  to  the  Alley  Dwell- 
ing Act  in  1938,  the  AUey  Dwelling  Authority  was 
authorized  to  borrow  money  from  the  United  States 
Housing  Authority  to  imdertake  a  general  program  of 
low-rent  housing  in  the  District  of  Columbia.)  The 
constitutionality  of  the  Alley  DweUing  Authority's  power 
to  condemn  has  been  sustained.  It  should  be  noted,  in 
this  connection,  that  in  sustaining  the  power  of  the  Alley 
DweUing  Authority  to  condemn,  the  courts  were  not 
inconsistent  with  decisions  holding  that  the  Federal 
Government  did  not  have  the  power  to  condemn  for 
housing  purposes,  inasmuch  as  the  AUey  DweUing  Au- 
thority cases  were,  to  a  large  extent,  decided  on  the 
basis  that  Congress,  in  the  exercise  of  its  exclusive  legis- 
lative power  over  the  District  of  Columbia,  could  au- 
thorize the  use  of  eminent  domain  to  correct  an  evil 
which  could  not  be  treated  adequately  by  the  use  of 
the  police  power. 

The  United  States  Housing 
Act  of  1937 

The  decisions  holding  that  the  Federal  Government 
lacked  the  power  to  condemn  for  housing  purposes,  the 
realization  that  many  aspects  of  housing  are  local  prob- 
lems and  that  the  Federal  Government  should  act  only 
in  a  financing  and  advisory  capacity,  and  the  gradual 
growth  in  the  number  of  States  having  local  enabling 
housing  legislation  pointed  the  legal  way  for  the  de- 
centralized housiog  program  for  which  Congress  made 
provision  in  the  United  States  Housing  Act  of  1937. 

That  act  creates  in  the  Department  of  the  Interior 
the  United  States  Housing  Authority  as  a  permanent 
corporation,  beaded  by  an  Administrator  appointed  by 
the  President  for  a  term  of  5  years.  It  authorizes  this 
corporation  to  lend  and  to  make  grants  to  public  hous- 
ing agencies  to  aid  in  the  development  of  their  low-rent 
housing  and  slum-clearance  programs.  A  public  hous- 
ing agency  means  any  State,  Territory,  dependency, 
and  possession  of  the  United  States,  the  District  of 
Columbia,  the  District  of  Columbia  Alley  DweUing 
Authority,  and  any  county,  mimicipaUty,  political 
subdivision,  pubUc  body  or  public  corporation  which  is 
authorized  by  law  to  engage  in  the  development  or 
administration  of  low-rent  housing  or  slum  clearance. 

Broadly  speaking,  the  aid  which  public  housing  agen- 
cies may  receive  may  be  divided  into  two  types:  grants 
and  loans.  The  grants,  in  turn,  are  of  two  types.  The 
first,  and  the  more  important,  is  the  annual  contribu- 
tions type,  by  which  the  Authority  may  pay  to  a  public 
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housing  agency  annually  for  a  period  not  to  exceed 
60  years,  and  pursuant  to  an  annual-contributions  con- 
tract, a  sum  equivalent  to  the  going  Federal  rate  of 
interest  plus  one  percent  of  the  development  cost  of  a 
project.  (The  going  Federal  rate  of  interest  is  defined 
in  the  act  as  being  the  rate  of  interest  specified  in  the 
then  most  recently  issued  bonds  of  the  Federal  Gov- 
ernment having  a  maturity  of  10  years  or  more.)  By 
virtue  of  the  amendments  to  the  United  States  Housing 
Act  adopted  in  June  1938,  the  annual-contributions 
contracts  into  which  the  Authority  may  enter  are 
limited  to  those  calling  for  payments  of  not  more  than 
$28,000,000  per  year. 

The  other  form  of  Federal  subsidy  is  the  capital  grant. 
Where  a  public  housing  agency  can  demonstrate  that 
the  capital-grant  method  is  better  suited  to  the  purpose 
of  achieving  low  rentals  than  the  annual  contributions 
method,  the  Authority  may  make  a  capital  grant  to  aid 
in  financing  the  construction  of  a  project,  but  this 
capital  grant  may  not  exceed  25  percent  of  the  project's 
development  cost.  To  supplement  this  capital  grant, 
the  President  may  allocate  to  the  Authority,  from  any 
funds  available  for  the  relief  of  unemployment,  an 
additional  capital  grant  of  not  to  exceed  15  percent  of 
the  project's  development  cost,  to  be  expended  for  the 
payment  of  labor.  The  total  capital  grants  which  the 
Authority  may  agree  to  make  may  not  aggregate  more 
than  $30,000,000,  of  which  $20,000,000  may  be  made 
after  July  1,  1938,  and  an  additional  $10,000,000 
after  July  1,  1939. 

Funds  for  the  purpose  of  making  either  the  annual 
contributions  or  the  capital  grants  are  to  be  available 
to  the  Authority  from  appropriations  authorized  to 
be  made  by  Congress.  It  is  important  to  note,  in  this 
connection,  that  with  reference  to  the  annual  contribu- 
tions, the  faith  of  the  United  States  is  "solemnly 
pledged"  to  their  payment. 

The  Authority  may  make  to  public  housing  agencies 
loans  bearing  interest  at  not  less  than  the  going  Federal 
rate  of  interest  plus  one-half  of  1  percent,  these  loans 
to  mature  in  not  more  than  60  years  and,  where  annual 
contributions  are  made,  not  to  exceed  90  percent  of  a 
project's  development  cost.  These  obligations  and  the 
interest  thereon  are  exempt  from  taxation  now  or  here- 
after imposed  by  the  United  States.  The  loan  authori- 
zation program  of  the  Authority  is,  by  virtue  of  the 
1938  amendments,  $800,000,000.  Funds  for  these 
loans  are  derived  by  the  Authority  from  the  proceeds 
of  the  sale  of  its  own  Federally  guaranteed  tax-exempt 
bonds.  It  is  to  be  observed  that  the  payments  under 
annual  contributions  contracts  must  be  pledged  as 
security  for  any  loans  obtained  by  a  public  housing 
agency,  although  annual  contributions  must  first  be 
used  to  apply  toward  the  payment  of  interest  or  princi- 
pal on  any  loans  due  to  the  Authority  from  the  public 


housing  agencies.  The  term  "any  loan  due  to  the 
Authority,"  as  just  used,  means  any  loan  made  by  the 
Authority  to  assist  in  the  development  of  a  project, 
including  any  bonds  or  other  evidences  of  such  loan 
which  the  Authority  has  resold. 

Not  more  than  10  percent  of  the  funds  provided  for 
in  the  act  may  be  expended  within  any  one  State. 

The  provisions  of  the  act  which  thus  far  have  been 
described  relate,  essentially,  to  the  powers  of  the 
Federal  Authority.  The  act,  however,  conditions 
financial  assistance  from  the  Authority  upon  the  ob- 
servance of  obligations  which  the  local  public  housing 
agencies  must  discharge  if  they  are  to  be  eligible  to 
receive  this  aid. 

These  obligations  are  several:  First,  to  raise  at  least 
10  percent  of  a  project's  cost;  second,  to  see  that  the 
State,  county,  city,  or  other  political  subdivision  in 
which  the  project  is  located  contributes  in  the  form  of 
cash,  tax  exemptions  or  tax  remissions  at  least  20  per- 
cent of  the  Federal  annual  contributions;  third,  to 
observe  the  limitations,  upon  the  construction  cost  of 
the  dweUing  facilities'  portion  of  a  project  of  $4,000  per 
dwelling  unit  and  $1,000  per  room  in  cities  where  the 
population  is  500,000  or  less  and  $5,000  per  dwelling 
unit  and  $1,250  per  room  in  cities  where  the  population 
exceeds  500,000;  fourth,  in  the  development  and  admin- 
istration of  the  projects,  to  require  the  payment  to  all 
architects,  technical  engineers,  draftsmen,  technicians, 
laborers,  and  mechanics  of  wages  or  fees  prevailing  in 
the  locahty;  and  fifth,  to  rent  the  completed  projects 
only  to  families  of  low  income,  which,  by  the  terms  of 
the  act  means  families  in  the  lowest  income  group,  who 
cannot  afford  to  pay  enough  to  cause  private  enterprise 
in  their  locality  or  metropolitan  area  to  supply  them 
adequately  with  decent,  safe  and  sanitary  dwellings, 
and  whose  net  income  at  the  time  of  admission  does  not 
exceed  five  times  the  rental  (including  the  value  or  cost 
to  them  of  utility  services),  or  in  the  case  of  families 
mth  tlrree  or  more  minor  dependents,  sLx  times  such 
rental. 

The  Constitutionality  of  the 
United  States  Housing  Act 

In  discussing  this  act  from  a  legal  point  of  view,  the 
paramoxmt  question  is:  Can  it  resist  attacks  upon  its 
constitutionaHty  in  the  courts?  It  is  apparent,  from 
the  general  review  of  the  act,  that  consideration  of  the 
vahdity  of  this  measure  must  be  directed  to  the  follow- 
ing issues: 

1.  Does  Congress  have  power  to  appropriate  in  aid 
of  slum  clearance  and  low-rent  housing  and  for  the  em- 
ployment relief  which  such  action  produces? 

2.  If  Congress  has  this  power,  do  any  attendant  pur- 
poses or  methods  or  consequences  of  the  United  States 
Housing  Act  violate  the  Tenth  Amendment? 
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3.  Is  there  an  improper  delegation  of  legislative 
power  under  the  act? 

4.  Does  a  prospective  litigant  have  a  standing  in 
court  to  question  the  validity  of  the  act? 

The  power  of  Congress  to  appropriate  money  for 
slum  clearance  and  low-rent  housing,  if  it  resides  any- 
where, must  reside  in  the  right  to  "provide  for  the 
general  welfare." 

Three  important  views  have  been  taken  with  respect 
to  the  general  welfare  clause.  The  first  view  is  that  it 
confers  an  entirely  independent  and  plenary  power 
upon  Congress.  The  second  view,  advanced  by  Madi- 
son, is  that  the  general  welfare  clause  has  no  separate 
significance  whatsoever,  but  is  strictly  limited  by  sub- 
sequent direct  grants  of  specific  powers  to  Congress. 
The  third  view,  supported  by  Hamilton  and  Story,  is 
that  the  general  welfare  clause  is  a  limitation  upon  the 
taxing  power,  and  by  mipUcation  upon  the  spending 
power,  but  that  it  is  not  limited  by  the  subsequent 
direct  grants  of  power  to  Congress. 

The  opinion  of  Mr.  Justice  Roberts,  written  for  the 
Supreme  Court  in  the  case  of  United  States  v.  Butler 
(297  U.  S.  1,  1936),  involving  the  constitutionality  of 
the  Agricultural  Adjustment  Act,decided  unequivo- 
cably  in  favor  of  the  third  view — that  the  right  of 
Congress  to  spend  for  the  general  welfare  is  not  Umited 
by  the  other  enumerated  powers  of  Congress. 

That  expenditures  for  unemployment  reUef  fall 
within  the  welfare  clause  can  hardly  be  questioned 
after  the  opinion  of  Mr.  Justice  Cardozo  for  the  Su- 
preme Court  in  Steward  Machine  Co.  v.  Davis  (301 
U.  S.  548,  1937),  sustaining  parts  of  the  Social  Security 
Act.  While  it  is  impossible  to  conceive  of  a  Nation- 
wide building  program  that  woidd  not  substantially 
and  directly  relieve  unemployment,  it  seems  clear  that 
low-rent  housing  and  slum  clearance  standing  on  then- 
own  feet  can  be  brought  under  the  general  welfare 
clause.  In  Green  v.  Frazier  (253  U.  S.  233,  1920),  the 
Supreme  Court  upheld  the  power  of  the  State  of  North 
Dakota  to  provide  homes  for  its  residents.  While  this 
decision  merely  held  that  housing  was  a  pubhc  puir- 
pose,  the  only  additional  feature  necessary  to  bring 
housing  under  the  general  welfare  clause  would  be  to 
regard  it  as  a  pubhc  purpose  national  in  scope.  In 
terms  of  the  \vide-spread  character  of  the  evil,  its  ef- 
fect upon  the  national  health,  morals  and  security,  and 
the  inability  of  the  locahties  themselves  to  handle  the 
problem,  it  is  hard  to  see  how  slum  clearance  is  any 
less  a  matter  of  the  general  welfare  than  imemployment 
reUef. 

The  second  question  is  whether  any  attendant  piu"- 
poses  or  methods  or  consequences  of  the  United  States 
Housing  Act  violate  the  Tenth  Amendment. 

In  the  Butler  case,  Mr.  Justice  Roberts  did  not  hold 
clearly  that  Congress  could  not  appropriate  money  for 


agricultural  subsidies  under  the  general  welfare  clause. 
If  he  had  so  held,  there  would  have  been  no  need  for  the 
Com-t  to  go  into  the  question  of  the  limitations  imposed 
by  the  Tenth  Amendment.  But  Mr.  Justice  Roberts 
did  hold  clearly  that  even  a  vaUd  expenditure  under  the 
welfare  clause  would  be  invaUd  if  made  a  vehicle  for 
the  regulation  in  substance  by  Congress  of  an  activity 
which  he  held  to  be  reserved  to  the  States  by  the  Tenth 
Amendment — namely,  agricultural  production. 

This  decision  was  not  dissimilar  in  its  broad,  essential 
constitutional  pliilosophy  to  Hammer  v.  Dagenhart  (247 
U.  S.  251),  decided  in  1917.  In  that  case,  the  Supreme 
Court  had  held  that  the  power  of  Congress  to  regulate 
interstate  commerce  could  not  be  used  to  implement 
regulation  in  substance  by  Congress  of  a  matter  sup- 
posedly reserved  to  the  States — the  employment  of 
child  labor. 

The  strongest  protestant  against  the  view  that  a 
specific  grant  of  power  to  Congress  could  be  cut  down 
because  of  its  incidental  purposes  or  effects  was  Mr. 
Justice  Holmes.  Dissenting  in  Hammer  v.  Dagen- 
hart, he  said  that  a  specific  grant  of  power  to  Congress 
was  plenary,  and  insofar  as  the  exercise  of  the  power 
satisfied  due  process,  he  argued  that  it  coidd  not  be 
restricted  because  of  any  effect  which  it  might  have  upon 
matters  within  the  borders  of  the  several  States. 

No  one  on  the  Coint  has  yet  gone  quite  as  far  as  Mr. 
Justice  Holmes  in  this  direction.  The  dissent  of  Mr. 
Justice  Stone  in  the  Butler  case  was  based  largely  on 
the  \'iew  that  the  agricidtural  benefits  constituted  a 
mere  inducement  to  farmers  and  not  coercion.  It  may 
be  difficult  in  future  cases,  however,  to  determine  where 
inducement  ends  and  coercion  begins. 

For  real  clarification  of  this  difficult  question,  atten- 
tion must  be  focused  on  the  opinion  of  Mr.  Justice 
Cardozo  in  the  Steward  case.  Here,  the  Court  held 
that  where  the  conditions  exacted  of  the  State  in  return 
for  a  receipt  of  money  were  conditions  incidental  to  the 
proper  devotion  of  the  money  to  the  purposes  for  which 
it  was  intended,  then  the  conditions  did  not  violate  the 
Tenth  Amendment.  It  was  other\\-ise  in  the  Butler 
case,  where  the  restriction  of  production  was  held  to  be 
a  regulatory  matter  unrelated  to  the  use  of  the  money 
Congress  was  spending.  In  other  words,  the  Com-t  has 
drawn  a  distinction  between  the  use  of  money  in  con- 
nection with  a  plan  of  regulation,  and  a  mere  insistence 
that  the  agent  through  whom  the  money  is  spent  spend 
it  in  accordance  with  the  purposes  wliich  called  it 
forth.  The  first  was  held  unconstitutional,  the  second 
was  not.  To  hold  other>\-ise  as  to  the  second  would 
overthrow  the  entire  system  of  Federal  grants-in-aid. 

While  the  distinction  drawn  by  the  Court  is  certainly 
not  without  meaning,  it  is  not  clear  that  it  wiU  be  easy 
to  apply  the  distinction  in  all  future  cases.  The  Court 
may  be  driven  either  in  the  direction  of  more  general 
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application  of  the  Butler  and  Dagenhart  cases,  or  to  full 
acceptance  of  the  principles  enunciated  by  Mr.  Justice 
Holmes  years  ago.  In  any  event,  the  Steward  case 
seems  to  remove  the  likelihood  that  the  Tenth  Amend- 
ment presents  any  bar  to  the  United  States  Housing 
Act.  For  in  that  act,  there  is  no  regulation  whatsoever 
imposed  upon  the  local  housing  authorities,  but  only 
conditions  incidental  to  the  devotion  of  money  to  the 
pubUc  purposes  for  which  Congress  intended  it.  There 
is  no  coercion  whatsoever,  because  no  State  is  brought 
into  the  pictiu-e  unless  it  voluntarily  enacts  a  pubUc 
housing  law.  The  voluntaryism  here  is  far  greater 
than  the  voluntaryism  of  State  action  which  Mr.  Justice 
Cardozo  held  sufficient. 

A  more  recent  case.  United  States  v.  Bekins  (82  L.  Ed. 
751,  19-38),  sustaining  the  so-called  Second  Mimicipal 
Bankruptcy  Act,  makes  it  even  clearer  that  the  Tenth 
Amendment  does  not  prohibit  the  States  from  contract- 
ing voluntarily  to  assent  to  conditions  that  in  the  words 
of  the  Supreme  Court  "will  assure  a  fair  and  just  re- 
quital for  benefits  received." 

The  third  question  is  whether  there  is  an  unconstitu- 
tional delegation  of  power  under  the  act. 

The  exactitude  of  standards  and  limitations  set  forth 
in  the  United  States  Housing  Act  seem  beyond  question 
to  remove  the  statute  from  the  criticism  which  struck 
down  the  National  Recovery  Administration  in  the 
"Hot  Oil"  (Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388, 
1935)  and  "Sick  Chicken"  {Schechter  Poultry  Corp.  v. 
United  States,  295  U.  S.  495,  1935)  cases. 

A  mere  enmneration  of  the  standards  imposed  upon 
the  Administration  by  the  act,  in  fact,  will  show  them 
to  be  more  precise  than  in  many  of  the  Federal  statutes 
which  have  been  sustained  by  the  Supreme  Court. 
Thus,  loans  and  subsidies  are  specifically  limited  as  to 
time  and  amounts  and  conditions;  "public  housing 
agencies"  are  defined  and  financial  aid  restricted  to 
such  agencies;  the  amount  to  be  expended  in  any  one 
State  is  fixed;  "slum  clearance"  and  "low-rent  housing" 
and  "families  of  low  income"  are  defined ;  and  maximum 
construction  costs  of  housing  projects  and  definite  labor 
standards  are  prescribed. 

The  fourth  question  is  whether  a  prospective  htigant 
has  a  standing  in  court  to  question  the  validity  of  the  act. 

The  constitutionahty  of  the  act  might  be  challenged 
by  a  bill  to  enjoin  the  consummation  of  financial  trans- 
actions, such  as  contracts  for  loans  and  annual  contri- 
butions entered  into  between  the  United  States  Hous- 
ing Authority  and  local  housing  agencies.  The  two 
types  of  persons  who  might  attain  a  standing  to  sue  by 
virtue  of  action  affecting  their  interests  would  be: 
first,  taxpayers  whose  futtire  tax  burdens  might  allegedly 
be  increased;  and  second,  persons  engaged  in  private 
housing  for  profit  with  whom  public  housing  might 
allegedly  be  in  competition. 


As  to  taxpayers,  it  is  well  estabUshed  that  a  taxpayer 
cannot  prevent  enforcement  of  a  Federal  statute  on 
the  basis  of  remote  and  uncertain  fluctuations  or  in- 
creases in  future  taxation.  (See  Frothingham  v.  Mel- 
lon, 262  U.  S.  447.  1923,  and  Franklin  v.  Tugwell,  85  F. 
(2d)  208,  1936.) 

As  to  those  alleging  the  competition  of  public  hous- 
ing, the  recent  decision  in  the  case  of  Alabama  Power 
Co.  V.  Iches  (302  U.  S.  464,  1938)  settled  the  point  that 
a  private  citizen  has  no  legal  standing  to  complain 
against  lawful  competition  arising  from  a  lawful  public 
enterprise  financed  with  the  aid  of  public  moneys. 
Besides,  on  the  facts,  it  is  generally  conceded  that  public 
housing  does  not  compete  with  private  enterprise. 

Legal  Effect  of  Federal  Annual 
Contribution  Contracts 

Apart  from  the  question  of  the  constitutionality  of 
the  United  States  Housing  Act,  there  is  a  further  legal 
problem  arising  out  of  the  act:  that  of  the  legal  effect 
of  contracts  entered  into  between  the  United  States 
Housing  Authority  and  local  housing  agencies  for  the 
payment  of  annual  contributions. 

In  considering  the  legal  effect  of  such  contracts,  two 
lines  of  inquiry  should  be  pursued:  (a)  are  annual  con- 
tributions contracts  binding  obligations  of  the  United 
States  Housing  Authority  and  of  the  Federal  Govern- 
ment, and  if  so  (6)  are  these  contracts  legally  enforce- 
able? 

Annual  contributions,  as  previously  mentioned,  are 
those  Federal  subsidies  which  may  be  paid  to  assist  in 
achieving  and  maintaining  the  low-rent  character  of 
local  public  housing  projects,  over  such  periods  of 
time,  not  in  excess  of  60  years,  and  in  such  amounts  as 
the  Authority  may  determine.  Specifically,  it  is  to  be 
noted  that  Congress  has  expressly  required  that  the 
Authority  "embody  the  provisions  for  such  annual  con- 
tributions in  a  contract  guaranteeing  their  payment;" 
that  the  aggregate  amount  payable  per  anniun  imder 
these  contracts  be  limited  to  828.000,000;  and  that 
these  contracts  be  approved  by  the  President.  It  is  to 
be  noted,  further,  that  Congress  has  provided  that  "all 
payments  of  annual  contributions  shall  be  made  out  of 
any  funds  available  to  the  Authority  [except  its  capital 
and  the  proceeds  from  its  bonds]  when  such  payments 
are  due;"  that  "the  faith  of  the  United  States  is 
solemnly  pledged  to  the  payment  of  all  annual  contri- 
butions contracted  for;"  and  that  there  is  "authorized 
to  be  appropriated  in  each  fiscal  year,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  the  amount 
necessary  to  provide  for  such  payments."  From  these 
provisions  and  from  the  legislative  history  ot  the  act, 
it  seems  clear  that  Congress  intended  the  Authority  as 
well  as  the  United  States  Government  to  be  legally  obU- 
gated  to  fulfill  the  contributions  contracts. 
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Nor  is  this  any  the  less  true  because  the  Authority, 
in  contracting  for  the  payment  of  annual  contributions, 
must  necessarily  imdertake  to  contract  for  an  expendi- 
ture in  the  future  for  which  appropriations  have  not  yet 
been  made  by  Congress.  There  is  statutory  foundation 
as  well  as  case  authority  for  the  proposition  that  con- 
tracts may  be  entered  into  by  Federal  instrumentaUties 
for  payments  in  excess  of  moneys  then  appropriated, 
provided  only  that  the  making  of  such  contracts  has 
been  specifically  authorized.'' 

Assuming  the  vaUdity  of  annual  contributions  con- 
tracts, are  they  legally  enforceable?  By  the  terms  of 
the  United  States  Housing  Act,  the  Authority  is  a 
"body  corporate  of  perpetual  duration"  which  may  sue 
and  be  sued  in  its  own  name  and  be  represented  in  all 
litigated  matters  by  the  Attorney  General.  Accord- 
ingly, the  Authority  is  open  to  suit,  in  the  event  of 
default,  by  a  contracting  local  housing  agency.  This 
being  true,  the  United  States  Government,  on  the 
agency  theory,  may  be  joined  in  such  a  suit  against  the 
Authority  or  (by  virtue  of  U.  S.  C,  Title  28,  Sees.  25 
and  41,  giving  the  Court  of  Claims  jurisdiction  over  all 
legal  liabilities  incurred  by  the  United  States  under  con- 
tracts, express  or  imphed,  laws  of  Congress  or  regula- 
tions of  Executive  Departments,  and  giving  the  district 
courts  concurrent  jurisdiction  over  all  such  claims  not 
exceeding  $10,000)  may  be  sued  separately. 

Of  course,  there  is  no  means  of  compelling  Congress  to 
appropriate  money  to  the  Authority  for  the  payment  of 
judgments  rendered  against  it,  or  to  appropriate  money 
to  meet  a  proper  judgment  against  the  United  States. 
However,  statutory  provision  has  been  made  for  the 
submission  of  a  judgment  of  the  United  States  Courts 
to  Congress  for  payment  (U.  S.  C,  Title  31,  Sec.  583); 
and,  as  a  matter  of  fact.  Congress  has  never  failed  to 
appropriate  sufficient  fimds  to  meet  such  judgments. 
Moreover,  to  the  extent  that  the  Authority  itself  might 
have  funds  on  hand  available  for  the  payment  of  annual 
contributions,  there  is  httle  doubt  that  a  judgment 
against  the  Authority  would  be  subject  to  enforcement 
by  way  of  mandamus. 

For  the  foregoing  reasons,  it  seems  clear,  as  a  legal 
matter,  that  annual  contributions  contracts  entered 
into  pursuant  to  the  United  States  Housing  Act  are 
binding  obligations,  which,  as  a  practical  matter,  are 
enforceable  against  the  Authority  as  well  as  the  Federal 
Government. 

Analysis  of  State  Housing 

Legislation 

State  Enabling  Legislation 

As  previously  stated,   the  United  States  Housing 

•1  See  U.  S.  C,  Title  31,  Sec.  627  and  Hid.,  Title  41,  Sec.  11.  Also,  Bradley  v.  Vmted 
States,  98  U.  S.  104,  113,  affirming  13  Ct.  CI.  166,  1878;  Sullon  v.  Untied  Stales,  266 
U.  S.  575,  affirming  and  moditjing  55  Ct.  CI.  193,  1921;  Collins  v.  United  Stales,  15 
Ct.  CI.  22,  25;  and  Sltipman  v  United  States.  18  Ct.  CI.  138. 147. 


Act  contemplates  a  decentralized  program,  with  Federal 
participation  limited  to  financial  assistance  for  the  con- 
struction of  low-rent  housing  projects  and  the  clear- 
ance of  slums  imdertaken  by  local  public  bodies. 
Accordingly,  State  legislation  enabling  such  bodies  to 
engage  in  housing  is  a  prerequisite  to  local  participation 
in  the  benefits  of  the  Federal  Act.  As  of  October 
1938,  33  States  °^  and  the  two  territories  of  Hawaii  and 
Puerto  Rico  had  such  legislation. 

The  form  which  State  enabling  housing  legislation 
has  taken  has  not  been  uniform.  Nor  has  there  been 
any  imiformity  in  the  number  of  laws  adopted  in  any 
one  State  in  order  to  round  out  its  enabling  legisla- 
tion. Thus,  in  some  States  there  is  merely  the  housing 
authorities  law;  in  others,  there  are  housing  authorities 
and  housing  cooperation  laws;  in  addition,  in  some  States 
there  are  one  or  more  of  the  following:  State  housing 
board,  tax  exemption,  poUce  power,  eminent  domain, 
and  vahdating  laws.  Citations  to  these  various  housing 
laws  are  contained  in  chart  I. 

Although  it  is  true  that  there  is  no  uniformity  in  the 
various  laws,  running  through  practically  all  of  them  is 
one  common  feature:  the  creation  of  or  the  authorization 
to  create  local  housing  authorities. 

These  local  housing  authorities  are  corporate  entities, 
separate  and  distinct  from  the  State  itself  as  well  as 
from  the  counties  and  municipahties  of  the  State. 
Their  sole  function  is  that  of  financing,  constructing, 
and  operating  low-rent  housing  projects  in  order  to 
further  a  local  low-rent  housing  and  slima  clearance 
program.  They  do  not  have  the  power  to  levy  taxes 
or  to  exercise  the  pohce  power.  They  depend  for  their 
revenues  on  the  income-producing  capacities  of  the 
projects  they  undertake  and  on  subsidies  received  from 
the  Federal  and  local  governments.  They  do  have  the 
power  to  issue  bonds  to  finance  their  projects,  secured 
only  by  such  revenues  and,  in  some  instances,  by  a  mort- 
gage on  the  project.  In  no  case,  can  they  issue  a  bond 
which  would  be  an  obligation  of  the  State  or  municipal- 
ity in  which  they  operate. 

The  use  of  the  housing  authority  as  an  instrumentality 
for  effecting  a  local  housing  program,  rather  than  the 
direct  undertaking  of  such  a  program  by  the  municipal- 
ities or  other  local  govermnents  themselves,  prevails  for 
legal  as  weU  as  practical  reasons. 

The  constitutions  of  many  of  the  States  contain 
hmitations  and  restrictions  on  the  incurring  of  indebted- 
ness by  the  States  and  their  pohtical  subdivisions. 
Moreover,  the  financial  and  tax  conditions  of  the  States 
are  such  that  it  would  be  impractical  to  obtain  laws 
providing  for  the  use  of  tax  moneys  to  finance  pubUc 
housing  projects.  The  use  of  the  authority  obviates 
these  difficulties. 

The  legal  problems  which  would   be  faced  in   an 

63  See  charts,  infra. 
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attempt  to  authorize  the  municipalities  or  other  public 
bodies  themselves  to  undertake  a  local  low-rent  hous- 
ing or  slum  clearance  program,  particularly  in  terms  of 
constitutional  debt  limitations,  are  shown  in  a  table  in 
the  Municipal  Year  Book  for  1936,  to  wliich  the  reader 
is  referred. ''' 

Moreover,  the  authority  can  be  managed  by  experts 
trained  in  this  highly  specialized  and  technical  field. 
Its  lack  of  power  to  tax,  to  exercise  police  power,  to 
enact  penal  ordinances,  to  regulate  the  use  of  streets, 
and  to  license  are  all  factors  which  meet  with  the  ap- 
proval of  those  who  are  concerned  with  the  threat  of 
rising  taxes  and  overlapping  governmental  functions. 
It  quahfies,  when  properly  set  up,  as  a  public  body 
eligible  for  financial  and  other  assistance  from  the 
State  and  municipal  governments,  and  has  the  necessary ' 
statutory  power  to  participate  in  the  program  of 
Federal  aid  under  the  United  States  Housing  Act. 

Jurisdiction  of  State  Agency 
or  State  Officer 

In  many  of  the  States,  the  housmg  legislation,  in 
addition  to  creating  or  authorizing  the  creation  of 
local  housing  authorities,  provides  for  some  type  of 
jurisdiction  over  the  operation  of  these  local  authorities 
by  a  State  board  or  State  officer.  In  general,  this  type 
of  legislation  falls  into  three  classes:  the  creation  of  a 
State  housing  board  which,  from  State  to  State,  has 
varying  degrees  of  regulatory  and  supervisory  powers 
over  the  local  housing  authorities;  the  requirement 
that  certain  activities  of  the  local  housing  authority 
must  be  approved  by  a  State  agency,  other  than  the 
State  housing  board;  and  the  imposition  of  additional 
duties  upon  some  State  officer  in  coimection  with  certain 
aspects  of  a  local  housing  authority's  activities.  Dis- 
tribution of  these  powers  is  shown  in  chart  II. 

State  Housing  Authorities 

It  is  important  to  distinguish  between  State  housing 
boards  and  State  housing  authorities.  The  former  are 
intended  to  have  varying  amounts  of  jurisdiction  over 
local  housing  authorities;  the  latter  are  intended  to  have 
power,  themselves,  to  undertake  a  housing  program. 

Aside  from  practical  considerations,  the  desirability 
of  one  type  of  authority  over  the  other  often  depends 
not  on  the  size  of  the  State,  the  population  of  any 
particular  city  in  the  State,  or  similar  practical  aspects 
of  the  problem  but  rather  on  the  legal  framework  of 
the  State  in  which  the  particular  authority  will  have 
to  function. 

Wliere  there  are  constitutional  limitations  and 
restrictions  on  the  incurring  of  indebtedness  by  the 
States,  the  creation  of  a  State  authority  raises  a  serious 

"  Table  VIII.    Constitutionaf  and  Statutory  Deti  Limits:  General  Prorisions  as  of 
January  I,  IBS8,  pp.  319-324,  International  City  Managers'  Association,  Chicago. 
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constitutional  question  as  to  the  vahdity  of  bonds 
issued  by  such  an  authority.  For  example,  the  highest 
court  of  New  Jersey  has  held  the  obligations  of  a  State 
Commission  to  be  debts  of  the  State,  subject  to  the 
constitutional  restriction  prohibiting  any  State  in- 
debtedness in  excess  of  $100,000  without  a  State-wide 
election.  {Wilson  v.  State  Water  Supply  Commission, 
84  N.  J.  Eq.  150,  93  Atl.  732,  1915.)  As  a  result  of  this 
decision,  it  was  believed  that  the  State  housing  author- 
ity would  have  difficulty  in  selling  its  bonds,  either  to 
the  Federal  Government  or  to  private  investors. 
Since  this  constitutional  debt  restriction  in  New 
Jersey  applies  only  to  the  State  and  not  to  the  local 
public  bodies,  the  New  Jersey  housing  law  was  amended, 
at  the  1938  session,  to  provide  for  the  use  of  local 
housing  authorities  in  order  to  avoid  the  legal  questions 
which  would  otherwise  arise  with  regard  to  bonds 
issued  for  housing  in  that  State. 

In  Maryland,  a  similar  question  existed  regarding  the 
validity  of  the  bonds  of  a  State  housing  authority. 
Consequently,  although  legislation  existed  which  pro- 
vided for  a  State  housing  authority,  the  Maryland  legisla- 
ture, like  the  New  Jersey  legislature,  amended  its  housing 
law  in  1937  to  provide  for  local  housing  authorities. 

Territorial,  Organizational, 
and  Administrative  Provisions 

As  has  been  noted,  there  are  substantial  variations 
from  housing  law  to  housing  law.  This  is  particularly 
true  with  reference  to  the  public  bodies  within  a  State 
which  may  authorize  the  authority  to  function.  In 
some  States,  only  cities  of  certain  classes  may  authorize 
an  authority  to  function;  in  some,  only  cities  above  a 
certain  population;  in  some,  towns  may  also  authorize 
authorities  to  function;  and  in  some,  the  governing 
body  of  a  county  may  authorize  housing  authorities 
to  function  within  the  county.  As  a  general  rule, 
county  housing  authorities  may  not  operate  in  cities 
which  have  already  created  housing  authorities. 

Housing  problems,  of  course,  know  no  geographic 
boundaries,  but  generally  the  greatest  blighted  areas 
are  found  in  metropolitan  centers.  It  is  this  situation 
which  accounts  for  the  fact  that  the  area  of  operation 
of  a  local  housing  authority  is  usually  the  area  of  the 
public  body  which  has  authorized  it  to  function,  plus 
the  territory  within  a  radius  of  5  or  10  miles  beyond  its 
boundaries. 

Although  there  is  no  absolute  uniformity  as  to  the 
terms  of  the  members  of  an  authority,  the  term  is  gen- 
erally fixed  at  5  years,  and  on  a  staggered  basis.  Simi- 
larly, it  is  interesting  to  note  that  in  most  of  the  States, 
a  housing  authority  commissioner  receives  no  compen- 
sation, although  he  is  entitled  to  necessary  expenses. 

A  few  other  generalizations  concerning  the  personnel 
of  housing  authorities  would  include  the  fact  that  seldom 
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may  housing  authority  members  be  city  ofhcials;  that 
authorities  may  employ  a  secretary  and  such  technical 
experts,  attorneys,  and  other  officers  as  they  may 
require;  that  commissioners  are  ordinarily  removable 
for  stated  reasons,  including  inefficiency,  neglect  of 
duty,  or  misconduct  in  office. 

Chart  III  contains  an  analysis  of  the  various  terri- 
torial, organizational,  and  administrative  provisions 
appearing  in  the  State  housing  enabling  laws. 

Tenant  Selection 

Most  of  the  acts  provide  that  the  projects  may  be 
rented  only  to  persons  of  low  income  and  that  these 
projects  must  be  such  as  will  provide  safe  and  sani- 
tary quarters  without  overcrowding.  It  will  be  recalled 
that  under  the  United  States  Housing  Act  only  the 
lowest  income  families  are  eligible  as  tenants  in  Fed- 
erally financed  projects,  whose  income  at  the  time  of 
admission  does  not  exceed  five  times  the  rental  of  the 
quarters  to  be  fm-nished  (or  for  families  with  three  or 
more  minor  dependents,  six  times  the  rental).  Natu- 
rally, since  most  of  the  housing  laws  were  adopted 
before  the  United  States  Housing  Authority  Act,  they 
do  not  embody  corresponding  tenant-selection  provi- 
sions. Nevertheless,  it  is  true  that  either  m  the  late 
acts  or  by  virtue  of  amendments  to  older  laws,  in  more 
than  half  of  the  States  and  in  Puerto  Rico,  provisions 
relating  to  the  ratio  between  the  rental  and  the  tenants' 
incomes  correspond  to  the  similar  provisions  in  the 
United  States  Housing  Act.  Chart  IV  contains  an  anal- 
ysis of  the  tenant  selection  and  occupancy  restrictions. 

Rentals 

Consistent  with  the  purpose  of  the  local  housing 
legislation,  the  predominant  characteristic  with  refer- 
ence to  rentals  is  that  they  must  be  the  lowest  possible 
rates  obtainable  for  soundly-constructed  and  soundly- 
financed  dwellings.  These  low  rentals  are  assured  in 
most  of  the  laws  by  provisions  for  Federal  and  local 
subsidies,  by  limitations  upon  construction  costs  per 
room  and  per  dwelling  unit,  by  provision  for  the  financ- 
ing and  maintenance  items  which  rentals  must  be 
high  enough  to  meet  but  not  exceed,  and  also  by  pro- 
visions restrictmg  the  housing  authorities  to  strictly 
nonprofit  operations.  An  analysis  of  the  rental  pro- 
visions appears  in  chart  V. 

Cooperation  Provisions 

For  the  States  to  be  properly  prepared  to  participate 
in  the  Federal  housing  program,  certain  cooperation 
powers  are  necessary.  Where  Federal  annual  contri- 
butions are  made,  Federal  loans  under  the  United 
States  Housing  Act  are  limited  to  90  percent  of  the 
development  cost  of  a  project,  and  Federal  subsidies 
are  contingent  upon  a  local  contribution,  equivalent 


to  20  percent  of  the  Federal  contributions,  and  upon 
the  repair  or  demohtion  of  substandard  dweUings  equal 
in  number  to  the  new  dweUings  to  be  constructed. 
Finally,  any  Federal  assistance  is  conditioned  upon  the 
abihty  of  the  local  authority  to  construct  projects  upon 
which  rentals  will  in  fact  be  sufficiently  low  to  make 
them  available  to  those  famihes  whose  incomes  are  so 
low  as  to  compel  them  now  to  five  under  slum  condi- 
tions. Because  the  authority  is  a  body  wiih  Hmited 
powers — powers  inadequate  to  enable  it  alone  to  meet 
the  requirements  of  the  Federal  act — other  local  bodies 
must  be  authorized  to  grant  various  forms  of  aid  and 
assistance  to  the  housing  authorities. 

To  that  end,  practically  aU  of  the  States,  either 
through  housing  authority  legislation  or  through  sepa- 
rate housing  cooperation  laws  (see  chart  VI),  confer 
upon  cities,  towns,  counties,  commissions,  districts,  and 
other  political  subdivisions  and  pubhc  bodies  of  the 
State  some  or  all  of  the  following  powers: 

1.  To  dedicate,  sell,  convey,  or  lease  any  property  to 
a  housing  authority. 

2.  To  provide  and  maintain  parks,  sewerage,  water, 
and  other  facilities  adjacent  to  or  in  connection  with 
housing  projects. 

3.  To  enter  into  any  agreement  to  open,  close,  pave, 
install,  or  change  the  grade  of  streets,  roads,  roadways, 
alleys,  sidewalks,  or  other  such  facilities. 

4.  To  incur  the  entire  expense  (subject  to  reimburse- 
ment by  the  authority)  of  any  public  improvements 
without  assessment  against  abutting  property  owners. 

5.  To  make  any  sale,  conveyance,  or  lease  without  ap- 
praisal, public  notice,  advertisement,  or  public  bidding. 

6.  To  donate  or  loan  money  to  a  housing  authority. 

7.  To  invest  in  authority  bonds. 

8.  To  plan  or  replan,  zone  or  rezone  any  part  of  such 
State  subdivision. 

9.  To  make  exceptions  from  building  regulations  and 
ordmances. 

10.  In  the  case  of  a  city,  to  change  its  map. 

11.  To  enter  into  agreements  with  a  housing  author- 
ity or  the  Federal  Government  respecting  action  to  be 
taken  by  such  public  body  pursuant  to  any  of  the  powers 
granted. 

12.  To  grant  easements,  licenses,  or  any  other  rights 
or  privileges  to  a  housing  authority. 

13.  To  provide  the  customary  services  for  the  benefit 
of  the  occupants  of  housing  projects. 

14.  In  the  case  of  a  municipal  corporation,  to  con- 
tract with  a  housing  authority  with  respect  to  a  sum 
or  sums  (if  any)  wliich  the  housmg  authority  or  Federal 
Government  may  agree  to  pay  during  any  year  or 
period  of  years  for  any  improvements  or  services  to  be 
furnished  by  said  municipal  corporation.  (Tliis  pro- 
vision, of  course,  is  complementary  to  the  provisions 
in  the  housing  authorities  law  relating  to  tax  exemption.) 
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15.  To  make  appropriations  for  preliminary  and  over- 
bead  expenses  of  an  authority. 

16.  To  acquire  land  by  eminent  domain  for  an 
authority. 

17.  To  enter  into  agreements  with  a  housing  author- 
ity with  respect  to  their  exercise  of  the  powers  relating 
to  the  repair,  eliminating,  or  closing  of  unsafe,  insani- 
tary, or  unfit  dwellings. 

18.  To  do  any  and  all  tlimgs  necessary  or  convenient 
to  aid  and  cooperate  m  the  planning,  undertaking,  con- 
struction, or  operation  of  housing  projects. 

Bonds 

Provisions  in  the  State  laws  relating  to  the  invest- 
ment of  public  funds  (as  well  as  private  trust  funds)  in 
the  bonds  of  local  housing  authorities  are  designed  to' 
facihtate  the  financmg  of  housing  projects,  particularly 
the  10  percent  of  a  project's  development  cost  wliich  is 
reqiured  by  the  Federal  act  to  be  raised  locally.  These 
provisions  are  widely  variant,  some  being  very  broad, 
others  too  restrictive.  Some  of  the  laws  specify  that 
any  bonds  of  a  housing  authority  may  be  purchased  by 
the  state  or  local  governments;  other  laws  require  that 
the  bonds  be  a  first  lien  upon  the  revenues;  other  laws 
contain  the  additional  requirement  that ,  the  total 
amount  of  the  bonds  outstanding  shall  not  exceed  a 
certain  percentage  of  the  value  of  the  property,  usually 
66%  percent;  while  still  other  laws  wliich  impose  a  per- 
centage or  hen  hmitation  except  from  tliis  Umitation 
the  state  and  municipalities  located  witliin  the  area  of 
the  housing  authority  (such  an  exception  being  a  de- 
sirable means  of  enabling  greater  cooperation  by  the 
state  and  by  municipalities  wliich  are  immediately  con- 
cerned with  the  activities  of  the  particular  authority). 
In  considering  the  provisions  limiting  investments  to 
bonds  which  do  not  exceed  a  percentage  of  the  value  of 
the  property,  it  should  be  noted  that  these  were  enacted 
at  a  time  when  the  capital  grant  method  of  providing 
the  Federal  subsidy  was  contemplated.  Now  that  the 
United  States  Housing  Act  provides  for  annual  contri- 
butions by  the  Federal  Government,  these  provisions 
of  the  State  laws  may  have  to  be  amended  so  as  to 
permit  local  governments  to  invest  in  any  bonds  of 
local  authorities  which  are  additionally  secured  by  a 
pledge  of  the  Federal  annual  contributions. 

These  provisions,  insofar  as  they  relate  to  the  invest- 
ment of  other  than  public  funds,  are  important  because 
they  tend  to  enlist  private  capital  in  a  low-rent  housing 
program.  The  system  of  financing  under  the  Federal 
act  is  peculiarly  well  adapted  to  the  inducement  of 
private  capital  into  the  housing  field.  The  amiual  con- 
tributions, by  mcreasing  the  revenues  of  the  project, 
add  so  much  to  the  security  of  the  capital  loans  that 
private  capital  is  now  willing  to  enter  tliis  field  at 
surprisingly  low  interest  rates. 


The  question  of  the  local  housing  authority's  bonds 
must,  of  course,  be  considered  in  more  aspects  than 
those  relating  to  their  purchase  by  other  public  bodies. 
iVn  analysis  of  the  various  provisions  relatmg  to  housing 
authority  bonds  appears  in  chart  VII. 

An  interesting  feature  concerning  the  security  of  these 
bonds  is  the  attention  given  in  most  of  the  laws  to  the 
power  to  mortgage  housing  authority  property  and  to 
provisions  relating  to  liens  and  executions  upon  such 
property.  An  analysis  of  these  provisions  appears  in 
chart  XL 

Equivalent  Elimination 

Of  further  importance  from  the  standpoint  of  com- 
pliance with  the  United  States  Housing  Act  are  the 
provisions  in  the  housing  laws  empowering  the  local 
government  witliin  whose  boundaries  or  vicinity  a  hous- 
ing project  is  undertaken  to  exercise  its  police  power  on 
behalf  of  the  local  authority  for  the  repair  or  demohtion 
of  a  number  of  unfit  buUdings  equivalent  to  the  number 
of  dwellings  in  the  new  project.  Of  course,  tliis  type  of 
assistance  is  not  required  where  the  project  includes  the 
elimination  on  the  same  site  of  the  necessary  number  of 
luisafe  and  msanitary  dwellings.  But,  because  of  the 
present  acute  housing  shortage  and  the  relatively  liigh 
cost  of  property  in  densely  populated  sections  of  metro- 
politan areas,  many  of  the  low-rent  housing  projects 
will  be  constructed  on  vacant  sites  or  on  sites  occupied 
by  few  unsafe  or  insanitary  dwellings.  In  such  situa- 
tions, arrangements  must  be  made  by  the  local  author- 
ity for  the  equivalent  elimination  of  unsafe  or  insani- 
tary dwellings  on  other  sites  in  the  same  area.  Since 
the  expense  of  buying  such  other  sites  on  which  the 
buildings  ai-e  to  be  demolished  would  be  prohibitive, 
the  required  elimination  usually  will  be  accomplished 
by  one  or  more  of  the  following  methods: 

1.  By  voluntary  action  of  private  o^vners  of  unsafe 
and  insanitary  dwellings  in  cooperation  with  pubhc 
officers  charged  with  the  enforcement  of  "police" 
regulations. 

2.  In  connection  with  public  works,  whereby  other 
local  public  agencies,  such  as  the  park  departments, 
public  works  departments,  school  boards,  etc.,  cooper- 
ate to  arrange  for  the  elimmation  of  unsafe  or  insanitary 
dwellings  by  acquiring  and  clearing  sites  on  which  such 
dwellings  are  located  m  connection  with  the  planning 
of  new  developments  in  the  locaUty. 

3.  By  the  exercise  of  the  police  power  by  the  proper 
State,  county,  and  municipal  officials  in  the  area  of  the 
new  low-rent  housing  project. 

The  tliird  method  will  undoubtedly  be  most  fre- 
quently relied  upon.  It  is  by  far  the  most  practicable 
and  reliable  one  for  meeting  slum  clearance  problems. 
It  is  more  practicable,  on  the  one  hand,  than  the  use  of 
the  power  of  eminent  domain  wliich  necessarily  involves 
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the  outlay  of  large  sums  of  money  not  only  for  the 
property  condemned  but  usually  for  the  development 
of  a  public  improvement  thereon,  which  the  cities  may 
or  may  not  now  be  in  a  position  to  afi'ord.  It  is  more 
reliable,  on  the  other  hand,  than  voluntary  action 
dependent  upon  the  whims  of  private  owners. 

Since  most  of  the  local  authorities  operate  in  metro- 
politan areas,  they  will  have  to  arrange  for  the  compul- 
sory repair,  improvement,  closing,  and  demolition  of 
unsafe  and  insanitary  dwellings  by  municipal  officers. 
It  is  clear  that  the  municipalities  of  the  48  States  as 
well  as  of  the  two  territories  of  Hawaii  and  Puerto 
Rico  are  authorized  to  exercise  the  police  power  for  the 
protection  of  the  health,  safety,  welfare,  and  morals  of 
their  inhabitants.  It  is  clear,  too,  that  these  munici- 
palities may  abate  nuisances  in  the  municipal  areas. 
In  all  of  the  States  and  territories  having  housing  legis- 
lation, moreover,  there  is  statutory  foundation  for  this 
use  of  the  police  power  for  the  specific  purpose  of  requir- 
ing the  repair,  improvement,  closing,  and  demolition 
of  unsafe  and  insanitary  dwellings.     (See  chart  VIII.) 

From  a  practical  standpoint,  however,  this  legisla- 
tion presents  difficidties  of  enforcement,  being,  as  it 
frequently  is,  haphazard  and  piecemeal  and  lacking  in 
adequate  administrative  machinery. 

Mississippi,  Louisiana,  and  Puerto  Rico  have  enacted 
well-formulated  statutes  designed  to  overcome  such 
difficulties.  By  these  laws,  the  govemixig  body  of  a 
municipality  is  authorized  to  adopt  ordinances  relating 
to  dwellings  unfit  for  human  habitation.  A  public 
officer  is  designated  to  exercise  the  powers  prescribed 
by  such  ordinances.  If,  after  notice  and  hearing,  the 
public  officer  determines  that  the  dwelling  under  con- 
sideration is  imfit,  he  notifies  the  owner  and  orders  liim 
to  repair,  alter,  or  improve  the  dweUing  to  render  it  fit, 
or,  at  the  option  of  the  owner,  to  vacate  and  close  the 
dwelling  as  a  human  habitation.  If  the  owner  fails  to 
comply  with  such  an  order,  the  public  officer  may 
cause  the  dwelling  to  be  vacated  and  closed. 

If,  after  notice  and  hearing,  the  pubhc  officer  deter- 
mines that  a  dwelling  is  in  such  condition  (because  of 
dilapidation,  disrepair,  structural  defects,  or  otherwdse) 
that  it  is  dangerous  or  injurious  to  the  health  or  safety 
of  the  public  or  the  occupants  of  such  a  dwelling  or  the 
occupants  of  neighboring  dwellings,  the  public  officer 
may  order  the  owner  to  repair,  alter,  or  improve  the 
dweUing  or,  at  the  option  of  the  owner,  to  remove  or 
demofish  it.  If  the  owner  fails  to  comply  with  such  an 
order,  the  public  officer  may  cause  the  dwelling  to  be 
repaired,  altered,  or  improved,  or,  if  such  repairs,  alter- 
ations or  improvements  cannot  be  made  at  a  reasonable 
cost  in  relation  to  the  value  of  the  dwelling,  the  pubUc 
officer  may  cause  the  dwelling  to  be  removed  or 
demofished.  The  cost  of  such  repairs,  alterations, 
improvements,  removal,  or  demolition  constitute  a  lien 


against  the  real  estate,  and  is  assessed  and  collected  as 
a  special  tax.  If  the  building  is  removed  or  demolished 
by  the  public  officer,  he  may  sell  the  materials  of  such 
dwelling  and  credit  the  proceeds  of  the  sale  against  the 
cost  of  removal  or  demolition. 

Tax  Exemption 

The  United  States  Housing  Act  provides  that  before 
Federal  annual  contributions  shall  be  made  available 
for  any  local  housing  project,  the  State,  city,  county,  or 
other  poUtical  subdivision  in  which  the  project  is  lo- 
cated must  contribute  at  least  20  percent  of  the  Fed- 
eral contributions;  in  other  words,  for  every  $5  of  the 
annual  Federal  subsidy,  the  local  community  must  con- 
tribute $1.  This  is  the  minimum  local  contribution, 
however.  In  fact,  the  local  contributions  must  be 
sufficient,  together  with  the  Federal  contributions,  to 
provide  housing  at  rentals  within  the  reach  of  persons 
in  the  lowest  tliird  of  the  income  groups  now  Uving 
imder  slum  conditions.  By  the  terms  of  the  Federal 
act,  these  local  contributions  may  take  the  form  either 
of  (a)  cash,  or  (6)  tax  remissions,  general  or  special, 
or  (c)  tax  exemptions. 

Despite  the  cogent  arguments  which  are  advanced 
against  tax  exemption  as  the  more  desirable  type  of 
subsidy  and  despite  the  drive  which  should  be  made  to 
develop  more  direct  forms  of  local  aid,  for  most  com- 
munities tax  exemption  is  the  only  form  of  contribution 
witliin  the  realm  of  the  obtainable.  It  does  not  entail 
the  direct  immediate  withdrawals  from  public  funds 
incident  to  the  making  of  cash  contributions  or  the 
difficulties  inherent  in  the  tax  remission  type  of  con- 
tribution, particularly  where  there  are  many  over- 
lapping taxing  districts.  Moreover,  adequately  low 
rentals  usually  may  be  secured  only  where  the  local 
contribution  exceeds  the  minimum  statutory  20  percent 
level,  and  tax  exemption  affords  a  very  substantial 
contribution,  as  is  evidenced  by  the  fact  that  for  con- 
tracts already  entered  into  by  the  Federal  Authority, 
local  contributions  by  way  of  tax  exemption  average  60 
percent  of  the  Federal  annual  contributions. 

Of  course,  the  form  of  the  local  contributions  is  a 
matter  of  policy  to  be  determined  by  the  States.  If 
they  are  to  take  the  form  of  tax  exemption,  it  must  be 
remembered  that  tax  exemption  is  always  a  matter  of 
privilege  and  not  of  right  and  that  unless  the  property 
of  housing  authorities  is  expressly  exempted  by  State 
law,  constitutional  or  statutory,  it  will  be  subject  to 
normal  real  estate  taxes. 

Of  the  33  States,  and  2.  possessions  having  enabling 
housing  legislation  (October  1938),  29  in  all  have  made 
specific  provision  for  full,  or  at  least  partial,  tax  exemp- 
tion, either  in  the  housing  authorities  law  or  in  a  sep- 
arate statute.  For  an  analysis  of  tax  exemption 
provisions,  see  chart  IX. 
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These  States  usually  offer,  beside  tax  exemption,  any 
one  of  the  following  supplementary  types  of  cooperation: 

1.  Kemission  of  or  exemptions  for  utilities  and  serv- 
ices, such  as  schools,  street  maintenance,  poUce  and  fire 
protection,  furnished  by  the  taxing  agency  and  financed 
by  charges  or  assessments. 

2.  Services,  such  as  upkeep  of  project  grounds  or 
buildings,  ordinarilj'  paid  for  by  property  owTiers  them- 
selves, but  which,  through  special  arrangements,  are 
furnished  to  the  project  hj  the  municipalitj"  or  other 
taxing  agency  without  cost. 

3.  Annual  cash  payments,  or 

4.  Outright  contributions  to  the  development  cost 
of  a  project,  in  the  form  of  land,  services  or  improve- 
ments, which  may  be  considered  as  annual  contribu- 
tions equal  to  the  annuity  which  their  fair  value  to  the ' 
project  would  produce  at  3  percent  over  the  estimated 
period  of  the  useful  hfe  of  the  project  but  not  below  the 
number  of  years  during  which  bonds  issued  to  finance 
the  project  remain  outstanding. 

The  situation  with  respect  to  tax  exemption  in 
Illinois  is  so  peculiar  that  it  deserves  special  mention. 
In  that  State,  prior  to  the  special  session  in  1938,  the 
land  and  improvements  of  a  housing  authority  were  not 
tax  exempt.  At  the  special  session,  after  considerable 
discussion,  a  bill  was  enacted  (S.  B.  38)  which  granted 
exemption  only  where  the  project  was  constructed  or 
would  thereafter  be  constructed  on  land  acquired  from 
the  Federal  Government  or  any  agency  of  the  Federal 
Government.  This  bill  became  law  without  the  Gov- 
ernor's signature.  In  this  connection,  it  should  be  ob- 
served that  since  one  of  the  bUls  adopted  at  the  special 
session  (S.  B.  37)  made  the  housing  authorities  munici- 
pal corporations  and  hence  qualified  them  for  tax 
exemption  under  the  State  constitution,  there  is  at 
least  the  implication  that  all  projects  of  an  authority 
would  be  exempt  from  taxes  imder  an  old  general  law 
in  Illinois  which  exempts  "public  gromids  used  for  pubUc 
pm-poses."  Another  ground  for  the  present  existence 
of  tax  exemptions  would  be  based  on  the  "repeal  by 
implication"  theory,  since  S.  B.  39  authorizes  pay- 
ments in  lieu  of  taxes  and  provides  for  a  new  method  of 
levy,  collection  and  apportionment  of  these  payments. ^^ 

In  the  remaining  six  States  where  there  is  enabling 
housing  legislation  but  no  express  provision  for  the 
tax  exemption  of  property  of  local  housing  authorities, 
namely,  Alabama,  Delaware,  Kentucky,  Montana, 
Ohio,  and  Virginia,  adequate  exemption,  nevertheless, 
appears  to  be  furnished  by  the  general  laws  and  State 
constitutional  provisions,  or  by  decisions,  e.xcept  per- 
haps in  Delaware  where  it  is  not  so  clear  that  tax  exemp- 
tion is  thus  available. 


6*  Since  this  section  was  written,  the  Supreme  Court  of  Illinois,  in  Krause  et  at.,  v. 

Peoria  Housing  Authoriti/,  et  at., Dl.,  ,  N.  E.  (January  1939)  has  held  that 

prolects  of  local  authorities  are  entitled  to  tax^exemption. 


Alabama  is  unique  in  that  the  State  Supreme  Court, 
by  declaring  housing  authorities  to  be  municipal  agen- 
cies (in  an  advisory  opinion  to  the  Governor),  brought 
their  property  within  the  purview  of  the  general  pro- 
viso in  the  State  constitution  which  guarantees  exemp- 
tion for  the  property  of  municipal  corporations. 

Kentucky,  both  by  general  statute  and  constitutional 
provision,  exempts  "public  property  used  for  public 
purposes."  An  authority's  property  has  been  con- 
strued by  the  Supreme  Court  of  the  State  to  be  exempt 
by  virtue  of  this  provision. 

Ohio,  though  chary  of  long-time  commitments,  re- 
gards its  housing  property  as  "public  property  for  public 
use,"  which  by  general  code  and  constitutional  proviso 
is  tax  exempt.  This  \Tiew  has  been  substantiated  by  an 
opinion  of  the  Attorney  General,  in  1934,  as  to  property 
acquired  by  the  Cincinnati  Housing  Authority,  through 
the  aid  of  the  Public  Works  Administration. 

Montana,  by  general  code  and  constitutional  provi- 
sion, exempts  the  property  of  mimicipal  corporations 
and  of  the  State.  Housing  authorities  are  merely 
declared  by  the  legislature  to  be  "public  bodies,  cor- 
porate and  poUtic,"  yet  the  Supreme  Court  of  Montana 
has  held  the  property  of  housing  authorities  to  be 
exempt  from  taxation  under  the  State  Constitution  as 
"pubhc  property." 

Virginia,  through  the  medium  of  a  constitutional  pro- 
^^sion  giving  tax  exemption  to  "political  subdivisions" 
of  the  State,  may  reasonably  consider  the  property  of 
an  authority  to  be  tax-exempt,  since  the  State  housing 
authorities  law  declares  a  housing  authority  to  be  a 
"political  subdivision." 

In  Delaware,  however,  though  the  constitution  per- 
mits the  exemption  of  such  property  as  "will  best  pro- 
mote the  pubUc  welfare,"  the  legislature  has  merely 
declared,  without  expressly  granting  exemption,  that 
aU  property  of  an  authority  "shall  be  deemed  public 
property  for  pubUc  use." 

Payments  in  Lieu  of  Taxes 

In  most  of  the  State  housing  laws  where  tax  exemp- 
tion is  expressly  granted  to  the  property  of  local  housing 
authorities,  the  authorities  and  the  cities  are  authorized 
to  fix,  or  enter  into  contracts  for,  payments  by  the  local 
authority  to  the  city  for  services  in  lieu  of  taxes.  In 
other  words,  while  tax  exemption  is  granted,  these  laws 
permit  the  local  authority  and  the  city  to  enter  into 
contracts  calling  for  payments  for  public  services,  in- 
cluding fire  and  police  protection,  educational  facilities, 
street  lighting  and  cleaning,  and  garbage  and  trash 
removal,  rendered  for  the  benefit  of  a  project.  To  the 
extent  that  these  payments  are  made,  the  value  of  tax 
exemption  will  be  correspondingly  reduced,  but  in  order 
that  the  low  rentals  which  tax  e.xemption  affords  may 
not  be  jeopardized,  these  payments  have  been  expressly 
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limited  by  statute  in  some  cases.  An  analysis  of  pro- 
visions for  payments  in  lieu  of  taxes  in  chart  X 
demonstrates  that  while  existing  provisions  for  "pay- 
ments in  lieu  of  taxes"  or  "contracts  for  payments  for 
services"  are  similar  in  principle,  they  show  great 
variety  from  State  to  State,  both  in  wording  and 
mechanics.  It  is  significant,  in  this  connection,  that 
in  18  of  the  cities  where  the  United  States  Housing 
Authority  contracts  have  been  signed  (as  of  July  1938), 
complete  tax  exemption  is  being  granted.  The  average 
payments  in  all  cities,  in  fact,  is  only  about  1 .4  percent 
of  the  shelter  rents. 

Eminent  Domain 

As  previously  stated,  local  housing  authorities  have 
been  given,  among  other  powers,  the  power  of  eminent 
domain.  This  power  is  needed  in  order  that  the 
authorities  may  assemble  the  tracts  of  land  requu-ed 
for  their  projects  or,  if  necessary,  clear  title  to  some  of 
the  parcels  iucluded  in  a  site.  Even  though  this  power 
may  not  always  be  exercised,  its  mere  existence  will  be 
a  great  aid  to  a  housing  authority  in  acquiring  land  at 
a  reasonable  price.  In  the  construction  of  housing 
facilities  for  persons  of  low  income,  it  is  imperative  that 
all  excessive  costs  for  land  and  construction  be  avoided, 
as  such  costs  are  bound  to  be  reflected  in  the  rentals. 

Under  the  archaic  provisions  of  many  of  the  State 
constitutions  and  statutes,  however,  the  e.xercise  of  this 
power  of  eminent  domain  involves  a  slow  and  cumber- 
some procedure  which  may  sometimes  take  years.  In 
such  States,  the  local  housing  authority  may  be  con- 
fronted with  two  horns  of  a  dilemma:  either  to  pay 
imreasonable  prices  for  property  or  to  endeavor  to 
acquire  land  by  the  exercise  of  the  power  of  eminent 
domain  under  a  procedure  which  is  time-consuming  and 
which  may  involve  protracted  litigation,  with  uncer- 
tainty as  to  its  ultimate  outcome. 

The  constitutions  of  the  States  contain  various  types 
of  provisions  relating  to  the  procedure  for  the  exercise 
of  the  power  of  eminent  domain.  Thus,  some  of  the 
constitutions  require  the  actual  payment  of  compensa- 
tion prior  to  the  taking  of  title  or  possession;  other 
constitutions  require  a  prior  determination  of  compen- 
sation; still  other  constitutions  require  the  tender  or 
deposit  of  compensation,  or  security  therefor,  prior  to 
taking;  and,  finally,  there  are  a  number  of  constitutions 
which  are  silent  regarding  these  procedural  require- 
ments. The  following  States  have  constitutions  which 
do  not  contain  such  provisions  for  payment,  assess- 
ment, tender,  deposit  or  security,  prior  to  the  taking  of 
title  by  the  public  body:  Connecticut,  Delaware, 
Maine,  Massachusetts,  Nebraska,  New  Hampsliire, 
New  Jersey,  New  York,  North  Carohna,  Rhode  Island, 
Tennessee,  Utah,  Vermont,  Virginia,  and  Wyoming. 
In  these  States  (as  well  as  a  few  others  where  the  con- 


stitutional restraints  are  not  too  rigid),  it  is  possible  to 
provide  for  the  acquisition  of  title  through  the  filing  of 
a  declaration  of  taldng.  This  procedure,  generally 
speaking,  permits  the  taking  of  possession  or  title  prior 
to  the  award  or  payment  of  damages,  upon  the  filing  of 
a  declaration  of  taldng  in  the  proper  court,  together 
with  the  deposit  of  a  sum  estimated  by  the  pubhc 
agency  to  be  just  compensation  for  the  property. 
Several  States  have  enacted  laws  providing  for  a  declara- 
tion of  taking.  Similar  legislation  could  be  enacted  in 
those  States  where  the  constitutions  are  sufficiently 
broad  to  permit  it. 

Legal  Problems  Arising  Under  State 
Enabling  Housing  Legislation 

The  entry  of  the  States  into  the  field  of  pubUc  housing 
under  the  United  States  Housing  Act  presents  manifold 
legal  implications,  of  which  the  following  are  deemed 
to  be  the  most  fundamental: 

1.  Low-rent  housing  and  slum  clearance  as  a  valid 
pubhc  purpose. 

2.  The  authority  as  a  legal  concept. 

3.  The  debt  question  arising  out  of  State  constitu- 
tional debt  hmitations. 

4.  The  validity  of  State  and  municipal  assistance  to 
local  housing  authorities. 

•5.  The  validity  of  tax  exemption  for  public  housing 
purposes. 

6.  Elimination  of  unfit  dwellings  by  way  of  the  police 
power. 

7.  Low-rent  housing  and  slum  clearance  as  a  pubhc 
use  for  the  purposes  of  eminent  domain. 

Low-Rent  Housing  and  Slum  Clearance 
as  a  Valid  Public  Purpose 

State  enabling  housing  legislation  is  based  in  every 
instance  upon  a  legislative  finding  and  determination 
to  the  efl'ect  that  there  exist  in  the  State  insanitary  or 
unsafe  dwelling  accommodations  and  that  persons  of 
low  income  are  forced  to  reside  in  such  insanitary  and 
unsafe  accommodations;  that  within  the  State  there 
is  a  shortage  of  safe  or  sanitary  dwelling  accommoda- 
tions available  at  rents  wliich  persons  of  low  income 
can  afford  and  that  such  persons  are  forced  to  occupy 
overcrowded  and  congested  dwelhng  accommodations; 
that  these  conditions  cause  an  increase  in  and  spread 
of  disease  and  crime  and  constitute  a  menace  to  the 
health,  safety,  morals,  and  welfare  of  the  residents  of 
the  State  and  impair  economic  values;  that  these  con- 
ditions necessitate  excessive  and  disproportionate  ex- 
penditures of  public  funds  for  crime  prevention  and 
punishment,  public  health  and  safety,  fire  and  accident 
protection,  and  other  public  service  and  facilities;  that 
these  areas  in  the  State  cannot  be  cleared,  nor  can  the 
shortage  of  safe  and  sanitary  dwellings  for  persons  of 
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low  income  be  relieved,  through  the  operation  of  private 
enterprise,  and  that  the  construction  of  housing  projects 
for  persons  of  low  income  would  therefore  not  be  com- 
petitive with  private  enterprise;  that  the  clearance, 
replanning,  and  reconstruction  of  the  areas  in  which 
insanitary  or  unsafe  housing  conditions  exist  and  the 
providing  of  safe  and  sanitary  dwelling  accommoda- 
tions for  persons  of  low  income  are  "public  uses  and 
purposes  for  which  public  money  may  be  spent  and  private 
property  acquired  and  are  governmental  functions  of  state 
concern."     [Italics  supplied.] 

The  legislatures  having  so  declared,  the  question 
then  is  whether  the  object  of  this  legislation — ^low-rent 
housing  and  slum  clearance — is  a  "public  purpose" 
within  the  law.  It  is  an  acknowledged  principle  under 
oiu-  jurisprudence  that  a  legislative  determination  of 
public  use,  though  not  conclusive  on  the  courts,  is 
entitled  to  great  respect — is  not  to  be  overruled  except 
in  clear  cases  of  abuse  of  legislative  discretion. 

Applying  this  principle,  housing  has  been  sustained, 
prior  to  the  inauguration  of  the  present  program  under  the 
United  States  Housing  Act,as  a  pubUc  purpose  in  the  fur- 
therance of  wliich  State  and  local  governments  might 
properly  exercise  the  spending,  taxing,  and  police  powers.^^ 

Likewise,  the  present  program  has  been  given  judicial 
sanction  in  those  few  cases  which  have  already  arisen. 
The  first  of  these  cases  was  that  of  New  York  City 
Housing  Authority  v.  Muller  (270  N.  Y.  333,  1  N.  E. 
(2)  153,  1936),  sustaining  the  Municipal  Housing  Au- 
thorities Act  of  New  York,  at  least  as  to  the  condem- 
nation of  private  property  for  slum  clearance  projects. 
There,  the  defendant  resisted  condemnation  of  his 
property  by  the  authority  on  the  ground  that  the  taking 
was  for  a  private,  not  a  pubUc,  use.  In  holding  the 
proposed  use  to  be  for  the  public  benefit  and  hence  a 
public  use,  the  court  recounted  the  evils  of  the  slum 
and  argued  that  since  government  exists  to  protect  the 
public  health,  safety,  morals,  and  general  welfare,  gov- 
ernment must  have  the  power  to  deal  with  a  situation 
which  so  menaces  the  health,  safety,  morals,  and  general 
welfare  of  the  community;  that  the  housing  program 
was  a  reasonable  method  of  dealing  with  the  problem; 
and  that  it  was  immaterial  which  of  the  trinity  of  gov- 
ernmental powers — taxation,  police  power,  and  eminent 
domain — was  used  for  this  purpose.  The  fact  that 
private  enterprise  ordinarily  provided  housing  facihties 
was  treated  as  of  no  importance  in  an  era  when  munici- 
palities were  engaged  in  enterprises  formerly  and  pres- 
ently supphed  by  private  business.  Finally,  the  court 
dismissed  the  argument  that  the  act  was  "class  legis- 
lation," saying: 

•i  Qreen  v.  Frazier.  supra:  Wiltmon  v.  Powell,  91  Cal.  App.  1,  266  Pac.  1029, 1928; 
State  ex  rel.  Fedamalirn  Board  v.  Clamen,  110  Wash.  525,  18.S  Pac.  538,  1920;  Block  v. 
Hirsh.  231)  n.  S.  135.  1921;  Simon  v.  O'Tcole,  108  N.  J.  L.  32, 1S5  Atl.  449, 1931.  Contra. 
Lowell  V.  Boston,  111  Mass.  454,  1873;  Opinion  o)  the  Justices,  211  Mass.  624,  98  N.  E. 
611.  19'2.  Cf.  Stell  V.  Mavor  and  Aldermen  o;  Jersey  City,  95  N.  J.  L.  38,  111  A.  274, 
1920. 


*  *  *  This  objection  disregards  the  primary  purpose  of 
the  legislation.  Use  of  a  proposed  structure,  facility,  or  service 
b}'  everybody  and  anybody'  is  one  of  the  abandoned  universal 
tests  of  a  public  use.  (Citing  cases.)  The  designated  class  to 
whom  incidental  benefits  will  come  are  persons  with  an  income 
under  .52,500  a  year,  and  it  consists  of  two-thirds  of  the  city's 
population.  But  the  essential  purpose  of  the  legislation  is  not 
to  benefit  that  class  or  any  class;  it  is  to  protect  and  safeguard 
the  entire  public  from  the  menace  of  the  slums.     *     *     * 

Nothing  is  better  settled  than  that  the  property  of  one  indi- 
vidual cannot,  without  his  consent,  be  devoted  to  the  private 
use  of  another,  even  when  there  is  an  incidental  or  colorable 
benefit  to  the  public.  The  facts  here  present  no  such  case.  In 
a  matter  of  far-reaching  public  concern,  the  public  is  seeking  to 
take  the  defendant's  property  and  to  administer  it  as  part  of  a 
project  conceived  and  to  be  carried  out  in  its  own  interest  and 
for  its  own  protection.  That  is  a  public  benefit,  and,  therefore, 
at  least  as  far  as  this  case  is  concerned,  a  public  use. 

Following  the  Muller  case,  both  in  principle  and  in 
tune,  came  the  case  of  Spahn  v.  Stewart  (268  Ky.  97, 
103  S.  W.  (2d)  651,  1937),  upholding  the  Kentucky  act 
authorizmg  certain  cities  to  engage  in  municipal 
housing.  Seeldng  to  enjoin  further  proceedings  in 
preparation  for  the  construction  of  a  slum  clearance 
project  under  the  act,  the  petitioners  contended  that 
the  act  would  deprive  them,  as  taxpayers,  of  property 
^\athout  due  process  of  law,  would  permit  condemna- 
tion for  a  use,  and  exemption  of  bonds  for  a  purpose,  not 
"governmental",  and  would  benefit  one  class  of  citizens 
to  the  exclusion  of  all  others.  Conceiving  all  of  these 
contentions  to  turn  "upon  the  question  as  to  whether 
or  not  the  idtimate  result  sought  constitutes  a  public 
use  or  purpose",  the  court  disposed  of  them  jointly  by 
deciding  this  single  question  affirmatively.  In  so 
doing,  the  court  pointed  to  the  facts  making  the  housing 
problem  acute;  from  these  facts,  it  inferred  that  private 
initiative  was  unable  to  cope  with  the  situation  and, 
relying  on  the  Muller  case,  concluded  that  the  amelio- 
ration of  such  conditions  was  necessary  to  protect  the 
public  interest  and,  therefore,  public  not  private,  general 
not  special,  in  purpose.  Specifically,  the  argument  as 
to  class  legislation  was  dismissed   with  these  words: 

The  use  here  proposed,  as  argued  by  appellee  and  admitted  by 
appellants,  may  be  more  beneficial  in  the  way  of  direct  aid  to  a 
particular  class,  but  it  also  operates  to  the  benefit  of  the  general 
public  and  its  welfare.  The  act  limits  the  ultimate  use  of  the 
improved  property  to  such  persons  as  may  be  selected  to  occupy. 
This  does  not  brand  the  purpose  as  class  or  special  legislation. 
Whether  or  not  the  persons  chosen  to  occupy  are  to  be  ultimately 
benefited  more  than  those  who  are  not,  is  a  sociological  question 
because  of  differing  circumstances.  Who  can  say  that  in  the 
long  run  those  who  live  in  sumptuous  residences  environed  by 
the  elite  may  not  account  themselves  still  more  blessed  if  by 
improved  conditions  of  housing  in  another  section  they  are  re- 
lieved from  the  probabilities  or  possibilities  of  an  epidemic  of 
smallpox,  typhoid  fever,  or  other  diseases,  or  that  they  may 
sleep  more  serenely  because  of  a  lessened  fear  of  the  commission 
of  crime  against  their  persons  or  property? 

In  close  succession  come  the  five  most  recent  deci- 
sions in  Wells  V.  Housing  Authority  o/  the  City  oj  Wil- 
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minaton  (213  N.  C.  744,  197  S.  E.  693,  June  1938), 
State  ex  rel.  Porterie  v.  Housing  Authority  oj  New  Or- 
leans   (190   La.   710,    182    So.    725,   June    1938),   and 

Dornan  v.  Philadelphia  Housing  Authority  ( Pa. 

,  200   Atl.  834,  June  1938);   Marvin  v.  Housing 

Authority  of  Jacksonville,  Fla.  ( Fla. ,    183  So. 

145,  July  193S);  Williamson  v.   Housing  Authority  of 

Augusta  ( Ga. ,  199  S.  E.  43,  September  21, 

1938).^« 

In  the  Wells  case,  the  plaintiff  attacked  the  consti- 
tutionality of  the  North  Carohna  housing  laws  prin- 
cipally on  the  ground  that  the  purposes  sought  to  be 
accompUshed  were  not  of  a  public  nature  justifying 
the  exercise  of  governmental  functions.  Refusing  to 
concede  this  argument,  the  court  said: 

*  *  *  The  Housing  Authorities  Act  depends  for  its  valid- 
ity, as  a  proper  exercise  of  governmental  authority,  upon  its 
declared  objective  in  removing  a  serious  menace  to  society,  not 
disconnected  with  political  exigency,  in  the  populous  areas  to 
which  it  apphes.     *     *     • 

The  State  cannot  enact  laws,  and  cities  and  towns  cannot  pass 
effective  ordinances,  forbidding  disease,  vice,  and  crime  to  enter 
into  the  slums  of  overcrowded  areas,  there  defeating  every  pur- 
pose for  which  civilized  government  exists,  and  spreading  in- 
fluences detrimental  to  law  and  order;  but  experience  has  shown 
that  this  result  can  be  more  effectively  brought  about  by  the 
removal  of  physical  surroundings  conducive  to  these  conditions. 
This  is  the  objective  of  the  Act,  and  these  are  the  means  by 
which  it  is  intended  to  accomplish  it.     *     *     * 

Applying  again  the  principle  that  courts  may  not  declare  an 
act  of  the  Legislature  unconstitutional  in  a  case  of  doubt,  we 
find  that  the  Housing  Authorities  Act  under  consideration  is  a 
constitutional  exercise  of  a  legislative  power.     *     *     * 

It  follows  as  a  corollary,  the  court  continued,  that 
real  and  personal  property  of  an  authority  is  held  and 
maintained  for  a  public  purpose  and  as  such  is  exempt 
by  the  State  constitution  from  all  State,  county,  and 
local  ad  valorem  taxes. 

In  the  New  Orleans  case  where  the  vaHdity  of  the 
Louisiana  housing  laws  was  at  issue,  the  Supreme 
Court  of  Louisiana,  admitting  the  legislative  declara- 
tions to  be  persuasive,  held  that  housing  authorities 
whose  purposes  are  clearly  limited  to  the  clearance  of 
the  slums  and  the  eradication  of  slum  evUs,  subserve  a 
public  interest  and  that  the  housing  activities  of  the 
local  authorities  constitute  a  public  purpose  justifying 
the  condemnation  of  land  by  an  authority,  the  classifi- 
cation of  property  of  an  authority  as  public  property 
for  the  purposes  of  tax  exemption  under  the  State  con- 
stitution, and  the  expenditure  of  public  funds  by  a  city 
in  aiding  an  authority  which  is  operating  on  its  behalf. 

M  Since  the  preparation  of  this  study,  additional  favorable  decisions  have  been 

rendered  by  the  Supreme  Courts  of:  South  Carolina  (.McNvlty  v.  Owens  el  at., 

S.  C ,  199  S,  B.  425  (October  1938));  Montana  {Rutherford  v.  City  of  Great  Falls 

et  at., Mont.  ._..  Pac.  (2d)  ....  (January  1939));  Tennessee  (.KnoxvWe  Housing 

Authority,  Inc.  v.  City  of  Knoxville  et  at.,  ._...  Tenn.  ...  ,  S.  W (January  1939)); 

and  Illinois  (Krauseet  iit.,Y  .  Peoria  Housing  Authroity  et  at ., 111 , N.  E., 

(January  1939)), 


In  the  Dornan  case,  a  taxpayer's  biU  in  equity  to 
test  the  constitutionaUty  of  the  Pennsylvania  housing 
laws,  the  court  accorded  a  prima  jade  presumption 
of  correctness  to  the  factual  declarations  of  the  legis- 
lature and,  after  reiterating  the  deleterious  pubhc 
eflFect  of  the  slum  and  pointing  to  the  relation  between 
slum  elimination  and  low-rent  housing,  held  the  use 
to  which  housing  projects  are  devoted  to  be  a  public 
use  for  the  purposes  of  eminent  domain  and  tax  exemp- 
tion under  the  Pennsylvania  constitution. 

Similarly,  in  the  Florida  case,  the  State  Supreme 
Court  held  that  low-rent  housing  and  sltmi  clearance 
were  public  purposes. 

In  the  latest  case,  the  Williamson  case,  where  the 
petitioner  taxpayer  sought  to  enjoin  the  local  housing 
authority  and  the  city  of  Augusta  from  proceeding 
with  the  development  of  a  housing  project  for  that  city 
on  the  ground  that  the  State  housing  authorities  and 
cooperation  laws  were  unconstitutional,  the  Supreme 
Court  of  Georgia  reconsidered  and  reaffirmed  all  of  the 
several  issues  which  had  been  raised  and  decided  in 
the  foregoing  cases.  The  court  held  low-rent  housing 
and  slum-clearance  to  be  not  only  a  pubhc  purpose  but 
a  charitable  purpose  in  the  furtherance  of  tax  exemp- 
tion and  municipal  donations  were  allowable  under  the 
Georgia  constitution. 

Governmental  housing  projects  contemplated  under 
the  present  program,  constitute  a  relatively  new  ap- 
proach to  the  problem  of  bad  housing.  It  is  an 
approach  which,  if  to  be  sustained  generally,  must  be 
appraised,  as  in  the  foregoing  cases,  in  the  light  of  the 
compelling  public  need  for  the  elimination  of  the 
slum  and  the  necessary  relation  between  slum  clearance 
and  rehousing.  These  judicial  precedents  should  carry 
much  weight  in  those  jurisdictions  where  the  validity  of 
local  public  housing  legislation  has  not  been  challenged. 

The  Authority  as  a  Valid  Legal  Concept 

The  authority  concept  is  not  new  to  the  field  of 
public  law.  It  developed  as  a  vehicle  of  public  revenue 
financing  long  before  its  use  for  low-rent  housing  and 
slum  clearance  purposes.  It  first  appeared  in  tliis 
coimtry  in  the  form  of  the  Port  of  New  York  Authority; 
and  since  then  has  been  used  as  the  instrumentality  for 
the  imdertaking  and  financing  of  such  types  of  improve- 
ments as  State  electrification  and  power,  water  con- 
servation, hydro-electric,  navigation  and  flood  control 
projects,  toll  bridges,  and  State  educational  institutions. 

Many  such  authorities  have  withstood,  moreover, 
the  rigid  tests  of  judicial  "scrutiny  and  have  been  able 
successfully  to  construct  needed  improvements  and  to 
finance  them  by  the  sale  of  marketable  securities.  It 
appears  from  the  decisions  that  the  creation  of  a  local 
authority  or  the  power  to  create  such  an  authority 
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must  first  be  authorized  by  an  express  statutory  enact- 
ment of  the  State.  Once  this  enactment  appears  on 
the  books,  there  seems  to  be  no  legal  obstacle  to  the 
creation  of  a  local  authority,  for  the  decisions  of  the 
courts  have  established  (certainly  in  those  jurisdic- 
tions where  the  issue  has  been  raised)  that  the  legisla- 
ture has  the  constitutional  power  to  create  or  authorize 
the  creation  of  such  authorities. 

So  far  as  housing  is  concerned,  however,  the  concept 
is  a  relatively  novel  one,  but  already  it  has  been  recog- 
nized as  a  proper  instrumentahty  for  the  undertaking 
of  low-rent  housing  and  slum  clearance  projects.*' 

Questions  Arising  Out  of 

State  Constitutional  Debt  Limitations 

The  precise  question  is  whether  obligations  of  a^ 
housing  authority  are  debts  of  the  State  or  of  the 
municipaUty  in  which  it  operates,  within  the  meaning 
of  applicable  provisions  of  the  State  constitution 
relating  to  State  or  municipal  indebtedness.  It  is 
believed  that  they  are  not. 

In  the  first  place,  the  constitutional  provisions  in- 
volved refer  to  the  State  and  to  coimties  and  cities 
but  do  not  generally  refer  to  instrumentalities  of  the 
State  such  as  a  local  authority.  It  has  already  been 
pointed  out  that  housing  authorities  are  created  as 
separate  legal  entities,  distinct  from  the  State  itself 
and  from  the  political  and  civil  subdivisions  of  the 
State.  For  this  reason,  the  obligations  of  the  authority, 
if  they  are  to  be  considered  debts  at  all,  can  only  be 
debts  of  the  authority.  The  authority  is  the  only 
obhgor  on  its  bonds  or  other  forms  of  indebtedness. 
Its  obUgations  are  by  express  statutory  terms  made 
enforceable  against  the  authority  only  and  are  in  no 
case  enforceable  against  the  State  or  any  other  public 
body  of  the  State.  There  are  numerous  judicial  prece- 
dents holding  that  obligations  of  such  a  separate  pubhc 
corporation  are  not  debts  of  the  States  which  have 
created  them  or  of  the  pubUc  bodies  in  wliich  they 
operate  or  which  they  may  overlap. 

The  second  line  of  reasoning  in  support  of  the  propo- 
sition that  obhgations  of  an  authority  are  not  debts 
within  the  meaning  of  any  constitutional  provision  is 
founded    upon    the    so-caUed    special    fund    doctrine. 

Under  this  doctrine,  obligations  of  a  pubhc  body 
which  are  not  payable  from  taxes  do  not  constitute 
debts  of  such  a  pubhc  body  within  the  meaning  of  a 
constitutional  debt  limitation  or  restriction  The 
special  fund  doctrine  has  been  adopted  by  courts  in 
practically  every  State  in  which  constitutional  debt 
questions  have  arisen  with  respect  to  the  issuance  of 
revenue  obhgations. 

8'  (Spokn  V.  Stewart,  supra;  Wells  v.  Housing  AuthoTtti/  oj  the  City  oj  Wil7/tin0cn, 
iupra:  State  ex  ret  Porterie  v.  Housing  Authority  of  New  Orleans,  supra:  and  Dornan 
V.  Philadelphia  Housing  Authority,  supra):  A^arrin  v.  Housing  Authority  oj  Jackson- 
ville, Ft  a  ,  svpra. 


Specifically,  with  regard  to  housing  authority  bonds, 
either  or  both  of  the  foregoing  theories  have  been  ad- 
hered to — in  the  cases  of  Spahn  v.  Stewart,  supra;  Wells 
V.  Housing  Authority  of  the  City  of  Wilmington,  supra; 
State  ex  rel.  Porterie  v.  Housing  Authority  of  New  Orleans, 
supra;  Dornan  v.  Philadelphia  Housing  Authority, 
supra;  Marvin  v.  Housing  Authority  of  Jacksonville, 
Fla.,  supra;  Williamson  v.  Housing  Authority  of  Augusta, 
supra. 

Whether  or  not  a  revenue  bond  of  a  housing  authority 
additionally  secured  by  a  foreclosable  mortgage  would 
constitute  a  debt  of  a  State  or  of  the  municipal  cor- 
poration in  which  the  authority  is  operating,  notwith- 
standing provisions  in  the  enabling  act  prohibiting 
the  authority  from  creating  such  a  debt,  has  not  been 
expressly  decided  by  any  court.  If  an  authority's 
bonds  are  secured  solely  by  a  pledge  of  revenues  (or 
revenues  plus  Federal  contributions),  there  is  no 
question  but  that  such  a  debt  would  not  be  created  in 
those  states  which  adopt  the  special  fund  doctrine. 
It  is  only  the  mortgage  which  makes  the  legahty  .of  the 
bonds  of  a  housing  authority  an  unsettled  question. 

A  few  courts  have  held  that  a  foreclosable  mortgage 
on  State  or  municipal  property  as  additional  security 
for  a  revenue  bond  will  create  a  debt  within  the  mean- 
ing of  a  constitutional  provision  relating  to  municipal 
or  State  indebtedness.  These  decisions,  however, 
should  not  be  controlling  as  to  bonds  issued  by  a  hous- 
ing authority  for  the  reason  that  the  property  of  such 
an  authority  is  not  property  of  the  State  or  of  any 
municipal  corporation,  but  property  of  an  entity  sepa- 
rate and  distinct  from  the  State  or  any  mimicipal  cor- 
poration. Moreover,  so  long  as  the  mortgage  covers 
property  acquired  by  the  authority  with  the  proceeds 
of  obligations  which  it  issues,  no  question  of  State  or 
municipal  debt  should  arise  because  the  mortgage  in 
such  a  case  would  be  in  the  nature  of  a  purchase  money 
mortgage,  which  is  generally  considered  as  coming  with- 
in the  purview  of  the  special  fund  doctrine. 

Validity  of  State  and  Municipal 
Assistance  to  Local  Housing  Authorities 

Of  the  various  types  of  State  and  municipal  aid  pro- 
vided for  under  the  housing  cooperation  laws,  previ- 
ously alluded  to,  those  relating  to  the  donation  or  loan 
of  money  and  the  donation  or  sale  of  land  are  most  apt 
to  be  drawn  into  issue.  Objection  thereto  arises  out 
of  State  constitutional  prohibitions  against,  first,  the 
use  of  State  or  municipal  funds  or  property  for  other 
than  State  or  municipal  purposes  and,  second,  the 
loaning  or  donating  of  State  or  city  funds  or  credit. 

This  objection,  in  effect,  turns  upon  the  question  as 
to  whether  or  not  housing  undertaken  by  local  housing 
authorities  serves  a  State  or  municipal  purpose.  In 
the  cases  which  have  decided  this  point,  the  courts. 


46 


National  Resources  Committee 


having  found  the  housing  activities  of  local  housing 
authorities  to  be  for  a  pubhc  purpose,  have  reasoned 
that  they  could  therefore  have  been  undertaken  di- 
rectly by  the  State  or  the  municipalities  themselves  and 
that  (to  the  extent  that  they  benefit  the  cooperating 
States  or  municipal  government)  they  are  no  less  a 
proper  State  or  municipal  purpose  though  undertaken 
by  a  housing  authority. 

Thus,  in  the  case  of  Wells  v.  Housing  Authority  of 
the  City  of  Wilmington,  supra,  the  court  observed: 
"The  powers  given  to  the  agency  created  under  the 
Housing  Authorities  Act  are  not  dissimilar  to  those 
given  to  towns  and  cities  in  the  Constitution  and  Laws" 
and  after  enumerating  certain  such  powers,  continued: 

*  *  *  Any  or  all  of  these  powers  might  be  vested  in  a 
separate  municipal  authority,  if  convenience  required,  without 
offending  against  any  constitutional  principle  of  which  we  are 
aware. 

The  same  necessity  that  prompted  the  subdivision  of  political 
authority,  in  the  creation  of  cities  and  towns,  to  the  end  that 
government  should  be  brought  closer  to  the  people  in  congested 
areas,  and  thus  be  able  to  deal  more  directly  with  problems  of 
health,  safety,  police  protection,  and  public  convenience,  pro- 
gressively demands  that  government  should  be  further  refined 
and  subdivided,  within  the  limits  of  its  general  powers  and  pur- 
poses, to  deal  with  new  conditions,  constantly  appearing  in 
sharper  outline,  where  community  initiative  has  failed  and  au- 
thority alone  can  prevail. 

And  in  State  ex  rel.  Porterie  v.  Housing  Authority  of  New 
Orleans,  the  court  said: 

The  primary  purpose  of  housing  authorities  is  to  eradicate  the 
slum  menace.  In  doing  so,  they  lighten  the  burden  of  cities  in 
discharging  the  municipal  duty  of  protecting  all  citizens  indis- 
criminately against  disease,  crime,  and  immorality. 

It  is,  therefore,  perfectly  clear  that,  when  a  city  uses  public 
funds  for  the  establishment  of  a  housing  authority,  whether  the 
funds  be  used  for  organization  expenses  or  in  the  purchase  of  a 
small  percentage  of  the  housing  authority's  bonds,  the  city  is 
performing,  indirectly  through  a  public  agency  created  by  the 
State  and  sanctioned  by  its  own  governing  authority,  one  of  the 
primary  functions  of  municipal  government. 

It  is  not  suggested  in  this  case  that  the  amounts  already  used 
by  the  city  and  that  to  be  used  for  these  purposes  are  out  of 
proportion  to  the  benefits  to  be  received.  Nor  is  it  suggested 
that  these  amounts  are  in  excess  of  the  amounts  the  City  would 
have  to  expend  during  the  next  few  years  to  accomplish  the 
same  purposes. 

In  these  and  other  recent  housing  cases,  the  courts 
have  specifically  upheld  the  power  of  a  city  to  assist  a 
local  authority  operating  within  its  boundaries  by 
way  of  an  appropriation  or  loan  to  enable  the  authority 
to  meet  its  preliminary  functioning  expenses  (Spahn  v. 
Stewart,  supra;  State  ex  rel.  Porterie  v.  Housing  Authority 
of  New  Orleans,  supra;  Williamson  v.  Housing  Authority 
of  Augusta,  supra),  by  conveying  or  leasing  property 
with  or  without  consideration  (Wells  v.  Housing 
Authority  of  the  City  of  Wilmington,  supra),  by  entering 
into  service  contracts  {Williamson  v.  Housing  Authority 
of  Augusta,  supra),  by  closing  certain  streets  of  the  city 


within  the  area  of  a  housing  project  which  are  no  longer 
necessary  for  the  public  use  to  which  they  were  orig- 
inally dedicated  and  selling  the  land  comprised  therein 
to  the  housing  authority  (State  ex  rel.  Porterie  v.  Housing 
Authority  of  New  Orleans,  supra),  and  the  power  of  a 
city  or  the  State  to  invest  in  bonds  of  a  housing  author- 
ity (State  ex  rel.  Porterie  v.  Housing  Authority  of  New 
Orleans,  supra). 

Validity  of  Tax  Exemption 
for  Public  Housing  Purposes 

This  question  will  arise  out  of  the  specific  provisions, 
previously  alluded  to,  for  the  tax  exemption  of  prop- 
erty of  local  housing  authorities  or,  in  the  absence  of 
such  provisions,  out  of  attempts  to  exempt  such  prop- 
erty under  general  provisions  in  the  State  constitution 
or  general  laws. 

There  is  a  variety  of  constitutional  provisions  pur- 
suant to  which  the  States  are  authorized  to  exempt 
from  taxation  various  types  of  property.  Thus,  some 
constitutions  are  silent  on  the  subject  of  tax  exemp- 
tion, some  name  the  purposes  for  which  exemption  may 
be  granted,  some  authorize  the  legislature  to  grant  ex- 
emption for  certain  purposes,  some  authorize  exemp- 
tion for  public,  municipal,  governmental  or  charitable 
purposes,  some  are  self-executing,  some  require  posi- 
tive legislation,  and  some  grant  exemption  not  in  the 
terms  of  purpose  but  in  terms  of  ownership.  This 
variation  in  constitutional  provisions  relating  to  tax 
exemption  may  raise  various  legal  questions,  such  as: 
Is  property  of  a  housing  authority  used  for  a  public, 
municipal,  governmental,  or  charitable  purpose?  May 
a  housing  authority  be  deemed  a  municipal  corpora- 
tion or  political  subdivision  for  the  purpose  of  tax  ex- 
emption? Is  property  of  a  housing  authority  property 
of  the  public  body  within  which  an  authority  operates? 
Is  a  constitutional  grant  of  power  to  the  legislature  to 
grant  exemption  for  certain  designated  purposes  ex- 
clusive? Can  the  legislature  grant  exemption  in  the 
absence  of  specific  constitutional  authority? 

These  constitutional  provisions  may  lead,  and  in  fact 
have  led,  to  litigation  with  respect  to  the  validity  of  tax 
exemption  in  some  of  the  States.  In  each  case,  much 
will  depend  on  the  wording  and  judicial  construction  of 
the  constitutional  provisions.  It  is  beheved,  however, 
that  the  constitutions  of  the  States  are  broad  enough  to 
permit  the  courts  to  construe  them  in  a  manner  which 
will  make  it  possible  to  grant  tax  exemption  to  housing 
projects. 

The  first  of  the  recent  housing  cases  involving  the  tax 
exemption  question  is  that  of  Spahn  v.  Stewart,  supra, 
where  it  was  held  that  property  used  by  a  public  corpo- 
rate housing  commission  for  a  slum  clearance  or  housing 
project  was  used  for  a  public  purpose,  witliin  the  mean- 
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ing    of    a     constitutional    provision    exempting    from 
taxation  public  property  used  for  public  purposes. 

Another,  and  particularly  significant  decision  is 
found  in  Opinion  oj  the  Justices  (179  So.  535,  1938), 
an  advisory  opinion  of  the  Supreme  Court  of  Alabama, 
to  the  effect  that  a  local  housing  authority  is  an  adminis- 
trative agency  of  the  city,  created  for  the  purpose  of 
performing  a  governmental  function  on  behalf  of  the 
city,  and  that  its  real  and  personal  property,  therefore, 
is  property  of  a  municipal  corporation  for  the  purposes 
of  tax  exemption  under  the  constitutional  provision 
applying  to  aU  property  of  "the  State,  counties  or  other 
municipal  corporations." 

Likewise,  the  Louisiana,  North  Carolina,  Florida,  and 
Georgia  courts,  in  State  ex  rel.  Porterie  v.  Housing 
Authority  of  Xew  Orleans,  supra,  and  Wells  v.  Housing , 
Authority  oj  Wilmington,  supra,  Marvin  v.  Housing 
Authority  of  Jacksonville,  Fla.,  supra,  and  Williamson  v. 
Housing  Authority  of  Augusta,  supra,  respectively,  con- 
cluded that  property  acquired  by  a  housing  authority  is 
"pubUc  property"  within  the  meaning  of  the  constitu- 
tional tax  exemption  provisions  appHcable  to  such  prop- 
erty. The  Pennsylvania  court,  in  Dornan  v.  Philadel- 
phia Housing  Authority,  supra,  has  gone  even  further  by 
upholding  complete  tax  exemption,  including  exemp- 
tion from  school  taxes,  notwithstanding  that  the  legis- 
lature had  attempted  to  exclude  school  taxes  from  the 
exemption  but  did  not  affirmatively  impose  them,  the 
court  holding  that  taxation  could  not  be  effected  under 
the  State  Constitution  by  indirection. 

Elimination  of  Unfit  Dwellings; 
Use  of  the  Police  Power 

As  previously  pointed  out,  the  equivalent  elimination 
required  by  the  Federal  act  may  be  accomplished  in  one 
or  more  of  three  ways. 

(a)  By  the  voluntary  cooperation  of  the  owners  of 
property  requiring  attention, 

(6)  By  condemnation  or  excess  condemnation  as  an 
incident  to  the  development  of  some  municipal  im- 
provement, and 

(c)  By  compulsory  repair  or  demoUtion  under  the 
poUce  power. 

The  first  method  is  effected  merely  by  using  the 
power  of  eminent  domain  in  conj miction  with  the 
poUce  power  as  bargaining  weapons  and,  therefore, 
involves  no  legal  implications.  As  a  practical  matter, 
it  vnh  not  suffice  to  effect  mass  slum  clearance. 

As  to  the  second  method,  it  cannot  now  be  disputed 
that  cities,  pursuant  either  to  general  State  enabling 
legislation  or  authorization  contained  in  their  charters, 
may  acquire  private  property  through  the  power  of 
eminent  domain  for  the  purposes  of  creating  a  park, 
playground,  recreational  center,  or  pubhc  building. 
Therefore,  if  slum  sites  were  condemned  for  such  pur- 


poses, no  legal  objection  could  be  raised,  and  little  or  no 
difficulty  should  be  encoimtered. 

When  properly  authorized,  mimicipalities,  it  would 
seem,  may  also  acquire  title  to  private  property  for  a 
fair  consideration  through  the  use  of  the  power  of  excess 
condemnation  in  connection  with  an  exercise  of  the 
power  of  eminent  domain.  Under  excess  condemnation, 
the  mimicipality  acquires  more  property  than  is  needed 
for  the  specific  pubhc  improvement  and  leases  or  sells 
the  property  not  needed  under  restrictions  for  a  use  In 
harmony  ^vith  the  plans  for  the  pubhc  improvement. 

As  early  as  1812  and  1817,  municipaUties  in  the  States 
of  Xew  York  and  South  Carolina  were  authorized  by 
their  respective  State  legislatures  to  exercise  this  power 
of  excess  condemnation.  Since  that  time,  13  other 
States,  namely,  Connecticut,  Illinois,  Maryland,  Mas- 
sachusetts, New  Jersey,  New  York,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  South  Carolina,  Virginia, 
and  Wisconsin,  have  authorized  municipalities  within 
their  jurisdiction  to  exercise  this  power.  Eight  States 
(California,  Massachusetts,  Michigan,  New  York,  Ohio, 
Rhode  Island,  Virginia,  and  Wisconsin)  have  also 
amended  their  constitutions  to  permit  the  exercise  of 
this  power  by  mimicipal  corporations.  However,  there 
is  stiU  a  shadow  of  doubt  as  to  the  validity  of  excess 
condemnation  laws. 

In  1930,  the  important  case  of  Cincinnati  v.  Vesier, 
281  U.  S.  439,  squarely  raised  the  issue  as  to  whether  a 
mimicipality  might  vaUdly  use  this  power.  The  case 
involved  the  validity  of  section  10,  article  18,  of  the 
constitution  of  the  State  of  Ohio,  which  provides: 

In  furtherance  of  such  public  use  (the  city  may)  appropriate 
or  acquire  an  excess  over  that  actually  to  be  accupied  by  the 
improvement,  and  may  sell  such  excess  with  such  restrictions 
as  shall  be  appropriate  to  preserve  the  improvement  made. 

The  United  States  Supreme  Court,  instead  of  passing 
upon  the  constitutional  question  presented,  ruled  that 
the  city  coimcil,  upon  the  city's  excess  condemnation 
of  land  imder  the  Ohio  constitution,  should  have  speci- 
fied definitely  in  its  resolution  the  purpose  of  the  excess 
appropriation.  The  statutes  requiring  such  statements 
as  to  the  use  for  which  the  land  is  to  be  taken,  the 
opinion  states,  appHed  to  the  excess  as  well  as  to  the 
principal  appropriation.  In  this  way,  the  court  side- 
stepped the  constitutional  question  involved.  Never- 
theless, by  so  ruling,  it  appears  to  be  imphedly  indicated 
that,  when  excess  condemnation  was  effected  in  ac- 
cordance with  constitutional  and  statutory  provisions, 
such  a  taking  would  be  upheld.  Therefore,  it  is  beUeved 
that  if  an  excess  condemnation  were  definitely  for, 
and  clearly  stated  to  be  for,  the  specific  purpose  of 
protecting  the  improvement  made  and  for  a  use  in 
harmony  with  the  plans  for  the  pubhc  improvement,  it 
would  be  sustained. 
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The  third  method,  that  of  compulsory  repair,  vaca- 
tion or  demoUtion  under  the  police  power,  as  previously 
stated,  is  the  method  which  will  probably  be  most 
commonly  employed.  That  all  cities  are  equipped  with 
the  general  police  power  and  that  this  power  can  be 
properly  exercised  to  compel  the  repair,  vacation,  or 
demolition  of  buildings  which  menace  the  public  health 
and  general  welfare  is  too  clear  to  be  questioned. 
Basic  problems  of  the  scope  of  this  application  of  the 
pohce  power  are  not  so  clear,  however,  and  therefore 
merit  special  consideration. 

In  the  past,  the  cases  which  have  arisen  have  primar- 
ily concerned  single  buildings  which  were  structurally 
imsafe  due  to  dilapidation  or  decay  so  as  to  be  dangerous 
to  passersby,  or  to  the  community  at  large  as  fire  haz- 
ards. In  such  cases,  and  they  have  usually  been 
extreme  ones  where  the  danger  to  the  public  was 
obvious  and  imminent,  abatement  by  compulsory  re- 
pair or,  if  it  would  have  been  unreasonable  to  repair,  by 
compulsory  vacation  or  demolition  has  been  sustained.^^ 

These  cases  recognize  in  a  general  sort  of  way  that 
unsafe  and  insanitary  buildings  are  public  nuisances, 
but  beyond  that  they  do  not  indicate  the  extent  to 
which  the  courts  will  concede  an  expansion  of  the  police 
power  to  include  the  abatement  of  buildings  which  are 
unsafe  and  insanitary  as  measured  by  minimum  legis- 
lative standards  of  light,  ventilation,  sanitation,  fire 
protection,  design  and  lay-out,  privacy,  etc.,  essential 
directly  to  the  decent  Uving  of  the  occupants  and  indi- 
rectly to  the  general  welfare.  For  this  further  refine- 
ment, however,  there  is  support  in  the  late  decision  of 
Adiamec  v.  Post,  273  N.  Y.  250,  7  N.  E.  (2d)  120  (1937). 
In  the  Adamec  case,  the  New  York  Court  of  Appeals 
held  constitutional  the  so-called  Multiple  Dwelling 
Law  of  New  York  State  requiring  that  buildmgs  used  as 
multiple  dwellings,  though  erected  prior  to  1901,  in 
accordance  with  then  existing  requirements  of  law, 
now  comply  with  the  new  and  higher  standards  of 
health,  sanitation,  and  safety  prescribed  by  existing 
statutes.  In  so  holding,  the  court  accepted  the  legis- 
lative declaration  that  the  new  requirements  were  in 
the  furtherance  of  the  general  welfare,  as  measured  by 
present  day  sociological  factors.  Discussing  the  subject 
of  police  power,  the  court  said: 

The  power  of  the  State  to  place  reasonable  restrictions  upon 
the  use  of  property  for  the  promotion  of  the  general  welfare  is 


•»  Ooie  Why  v.  City  of  Marshfteld  d  at.,  138  Greg.  167,  6  P.  (2d)  696  (1931);  Russell  v. 
City  of  Fargo  et  al.,  2S  N.  D,  300, 148  N.  W.  610  (1914);  Polsgrove  et  al.  v.  Moss,  154  Ky. 
408,  157  S.  W.  1133  (1913);  Davison  v.  City  of  Walla  Walia,  52  Wash.  453,  100  P.  981 
(1909);  Theilan  v.  Porter  et  al.,  82  Tenn.  (14  Lea)  622  (1885);  Ferguson  v.  City  ofSelma, 
43  Ala.  398  H809) ;  Rungev.  Glerum,  37  N.  D.  618, 164  N.  W.  284  (1917) ;  Jackson  v.  Bell, 
143  Tenn.  452,  226  S.  W.  207  (1920);  York  v.  Hargardine,  142  Minn.  219, 171  N.  W,  773 
(1919);  Commonwealth  v.  Roberts,  155  Mass.  281,  29  N.  E.  522  (1892);  Health  Depart- 
ment of  the  City  of  New  York  v.  Rector,  etc.,  of  Trinity  Church  in  City  of  New  York,  145 
N.  Y,  32,  39  N.  E,  833  (1895);  City  of  New  Orleans  v.  Ricker  and  Beck,  137  La.  843,  69 
So.  273  (1915);  City  of  New  Orleans  v.  Beck,  139  La.  595,  71  So,  883  (1916);  Tenement 
House  Department  of  The  City  of  New  York  v.  Moeschen,  179  N.  Y.  325,  72  N.  E.  231 
(1904);  and  Swell  v.  Sprague,  55  Maine  190  (I860. 


no  longer  subject  to  challenge  and  regulations  governing  the 
erection  or  use  of  buildings  as  multiple  dwellings  which  are 
reasonably  calculated  to  safeguard  the  public  health  and  safety 
constitute  a  proper  exercise  of  the  power. 

.  .  .  Because  the  State  has  tolerated  slum  dwellings  in  the 
past,  it  is  not  precluded  from  taking  appropriate  steps  to  end 
them  in  the  future.  When  the  building  used  as  a  dwelling  house 
is  unfit  for  that  use  and  a  source  of  danger  to  the  community, 
the  Legislature  in  order  to  promote  the  general  welfare  may 
require  its  alteration  or  require  that  its  use  for  a  purpose  which 
injures  the  public  be  discontinued;  and,  subject  to  reasonable 
limitation,  the  Legislature  may  determine  what  alterations 
should  be  required  and  what  conditions  may  constitute  a  menace 
to  the  public  welfare  and  call  for  remedy.  The  result,  as  we 
have  said,  may  be  the  closing  of  many  tenement  houses  and  the 
eviction  of  the  tenants. 

Commenting  upon  the  order  for  compulsory  repair 
wliich  was  in  issue,  the  court  declared: 

The  imposition  of  the  cost  of  the  required  alterations  as  a 
condition  of  the  continued  use  of  antiquated  buildings  for 
multiple  dwellings  may  cause  hardship  to  the  plaintiff  and  other 
owners  of  "old  law  tenements"  but,  in  proper  case,  the  Legisla- 
ture has  the  power  to  enact  provisions  reasonably  calculated  to 
promote  the  common  good  even  though  the  result  be  hardship 
to  the  individual.  "It  is  not  the  hardship  of  the  individual 
case  that  determines  the  question,  but  rather  the  general  scope 
and  effect  of  the  legislation  as  an  exercise  of  the  police  power 
in  protecting  health  and  promoting  the  welfare  of  the  com- 
munity at  large.  It  is  a  well-recognized  principle  in  the  decisions 
of  the  State  and  Federal  courts  that  the  citizen  holds  his  property 
subject  not  only  to  the  exercise  of  the  right  of  eminent  domain 
by  the  state,  but  also  subject  to  the  lawful  exercise  of  the  police 
power  by  the  legislature;  in  the  one  case  property  is  fallen  by 
condemnation  and  due  compensation;  in  the  other  the  necessary 
and  reasonable  expenses  and  loss  of  property  in  making  reason- 
able changes  in  existing  structures,  or  in  erecting  additions 
thereto,  are  damnum  absque  injuria."  Tenement  House  Depart- 
ment of  City  of  New  York  v.  Moeschen,  179  N.  Y.  325,  330,  72 
N.  E.  231,  232     *     *     *. 

On  the  other  hand,  in  Central  Sav.  Bank  v.  City  of 
New  York,  279  N.  Y.  266,  18  N.  E.  (2d)  151  (December 
1938),  reversmg  254  App.  Div.  502,  5  N.  Y.  S.  (2d)  451 
(1938),  the  Court  of  Appeals  of  New  York  held  that 
the  "Murray  Prior  Lien  Law"  ^'  affords  the  mortgagee 
no  opportunity  to  be  heard  as  to  the  reasonableness  of 
the  proceedings  or  the  expenses,  that  the  mortgagee 
must  sit  idly  by  and  watch  his  first  Hen  degenerate  into 
a  second  lien,  and  therefore,  as  to  the  mortgagee,  con- 
stitutes a  taking  of  property  without  due  process  of 
law  and  an  impairment  of  contract. 

Further  evidence  that  the  courts  are  ready  to  recog- 
nize the  application  of  the  pohce  power,  not  only  to  the 
clearance  of  isolated  slum  buildings  but  to  mass  slum 
clearance,  as  merely  the  proper  apphcation  of  approved 
legal  principles  to  a  new  situation,  is  to  be  found  in  the 
several  cases  sustaining  State  housing  authorities  laws. 

89  Chapter  353,  Laws  of  New  York,  1937.  This  law  authorized  the  city  to  make 
certain  repairs  upon  "old  law"  tenements  and  assess  the  cost  as  a  lien  prior  to  existing 
mortgages  and  other  encumbrances  against  the  property  improved. 
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Low-rent  Housing  as  a  Public  Use 
for  the  Purposes  of  Eminent  Domain 

There  are,  of  course,  two  methods  whereby  title  to 
land  may  be  acquired  as  the  site  for  low-rent  housing 
projects:  first,  by  outright  purchase  or  donation  from 
the  owTiers,  and  second,  by  condemnation  under  the 
power  of  eminent  domain. 

As  a  practical  matter  of  dollars  and  cents,  as  well  as 
legal  expediency,  however,  housing  experts  are  unani- 
mously agreed  that  condemnation,  either  as  a  right  to 
be  invoked  or  a  threat  to  be  wielded,  is  necessary  to 
insure  low-rent  housing. 

The  United  States  Constitution  and  practically 
every  State  constitution  require  that  the  exercise  of  the 
power  of  eminent  domain  be  limited  to  the  acquisition 
of  property  for  a  pubUc  use  and  upon  payment  of  just 
compensation.  The  question  incident  to  the  exercise 
of  the  power  of  eminent  domain  by  local  housing  au- 
thorities is,  then,  whether  low-rent  housing  and  slum 
clearance  is  a  "public  use."  However,  the  definition 
of  "public  use"  has  been  the  subject  of  the  greatest 
divergence  in  the  courts,  the  issue  being  whether  the 
test  of  public  use  is  use  by  the  public  or  use  for  the 
general  welfare.  Commenting  on  these  two  alterna- 
tive viewpoints,  Nichols  in  his  work  Eminent  Domain, 
2d  ed.  vol.  1,  pp.  129-131,  has  said: 

The  disagreement  over  the  meaning  of  "public  use"  is  based 
largely  upon  the  question  of  the  sense  in  which  the  word  "use" 
in  the  constitution  was  intended  to  be  understood,  and  has 
developed  two  opposing  views,  each  of  which  has  its  ardent 
supporters  among  the  text  writers  and  courts  of  last  resort.  The 
supporters  of  one  school  insist  that  "public  use"  means  "use  by 
the  public,"  that  is,  public  service  or  emploj'ment,  and  that  con- 
sequently to  make  a  use  public  a  duty  must  devolve  upon  the 
person  or  corporation  seeking  to  take  property  by  right  of  emi- 
nent domain  to  furnish  the  public  with  the  use  intended,  and 
the  public  must  be  entitled,  as  of  right,  to  use  or  enjoy  the  prop- 
erty taken  *  *  *  Qn  the  other  hand,  the  courts  that  are 
inclined  to  go  furthest  in  sustaining  public  rights  at  the  expense 
of  property  rights  contend  that  "public  use"  means  "public 
advantage,"  and  that  anything  which  tends  to  enlarge  the  re- 
sources, increase  the  industrial  energies,  and  promote  the  pro- 
ductive power  of  any  considerable  number  of  the  inhabitants  of 
a  section  of  the  state,  or  which  leads  to  the  growth  of  towns  and 
the  creation  of  new  resources  for  the  employment  of  capital 
and  labor,  manifestly  contributes  to  the  general  welfare  and  the 
prosperity  of  the  whole  community,  and,  giving  the  constitution 
a  broad  and  comprehensive  interpretation,  constitutes  a  pubhc 
use. 

Assuming  on  the  basis  of  prior  discussion  that  slum 
clearance  and  public  housing  is  a  public  purpose  sub- 
serving the  health,  safety,  and  general  welfare  of  the 
entire  community,  the  constitutionality  of  the  grant  of 
the  power  of  eminent  domain  to  local  housing  authori- 
ties can  easily  be  sustained  imder  the  latter  view. 

However,  it  is  not  so  easy  to  sustain  the  constitu- 
tionality of  such  a  grant  of  power  under  the  former 
view  as  it  would  be  harder  to  show  that  the  ultimate 


object  or  use  for  which  the  property  is  taken  is  one  in 
which  the  pubhc  in  general  is  entitled  to  share  as  a 
matter  of  right.  Nevertheless,  it  can  be  argued  with 
some  weight  that  use  by  the  pubhc  does  not  necessarily 
require  use  by  the  entire  public,  but  is  satisfied  when 
there  is  use  by  the  pubhc  up  to  capacity,  the  tenants 
being  selected  on  a  reasonable  basis. 

That  the  trend  of  the  State  court  decisions  at  the 
present  time,  with  regard  to  the  condemnation  activi- 
ties of  local  housing  authorities,  is  toward  the  "general 
welfare"  theory  of  "public  use"  is  evidenced  by  the 
decisions  in  N'ew  York  City  Housing  Authority  v. 
Muller,  supra;  Spahn  v.  Steivart,  supra;  Wells  v.  Housing 
Authority  of  the  City  of  Wilmington,  supra,  State  ex  rel. 
Porterie  v.  Housing  Authority  of  City  of  New  Orleans, 
supra;  and  Marvin  v .  Housing  Authority  of  Jacksonville, 
Fla.,  supra;  and  Williamson  v.  Housing  Authority  of 
Augusta,  sujira. 

In  the  Muller  case,  which  is  significant  as  the  first 
case  in  point,  Judge  Crouch  said: 

Nothing  is  better  settled  than  that  the  property  of  one  indi- 
vidual cannot,  without  his  consent,  be  devoted  to  the  private 
use  of  another,  even  when  there  is  an  incidental  or  colorable 
benefit  to  the  public. 

But,  the  court  continued,  this  ride  did  not  apply  to  the 
taking  of  land  for 

the  clearance,  replanning  and  reconstruction  of  part  of  an 
area  *  *  *  wherein  there  exist  *  *  *  unsanitary  and 
substandard  housing  conditions, 

which 

cause  an  increase  and  spread  of  disease  and  crime  and  consti- 
tute a  menace  to  the  health,  safety,  morals,  and  welfare  of  the 
citizens  of  the  state  and  impair  economic  values. 

Following  that  decision,  in  a  jurisdiction  where  it  was 
much  less  clear  that  the  com"ts  were  inclined  toward  the 
broader  of  the  two  interpretations  of  "public  use,"  the 
supreme  court  of  Pennsylvania  in  the  Dornan  case, 
said: 

*  *  *  There  is,  in  the  legal  situation  here  presented,  j» 
factor  which  conclusively  determines  that  the  use  for  which 
these  housing  projects  are  designed  is  a  public  one,  namely,  that 
the  construction  of  the  new  dwellings  as  authorized  by  these 
statutes  is  to  be  an  aid  to,  and  indeed,  a  necessary  adjunct  of, 
the  demolition  of  dangerous  and  unsanitary  dwellings,  which,  in 
turn,  is  an  exercise  of  the  police  power  of  the  Commonwealth 
*  *  *  It  appearing  that  all  previous  attempts  to  rid  com- 
munities of  their  unsafe  and  objectionable  dwellings  have  proven 
ineffective,  it  is  now  found  necessary  to  resort  to  the  more 
drastic  and  comprehensive  method  of  demolishing  such  struc- 
tures simultaneously  and  over  more  extended  areas.  But,  as 
indicated  in  the  Housing  Authorities  Law — and  indeed  it  is 
self-evident — this  cannot  be  done  and  the  ultimate  aim  be 
achieved  unless  at  the  same  time  provision  is  made  for  sanitary 
and  wholesome  accommodations  for  those  who  will  lose  their 
homes  in  the  process.  Certainly  such  persons  cannot  be  left 
wholly  without  shelter,  yet  their  financial  resources  are  insuffi- 
cient to  enable  them  to  lease  any  existing  dwellings  outside  of 
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other  slum  districts,  since  private  industry  has  not  been  able  to 
furnish  acceptable  accommodations  at  a  rental  cost  as  low  as 
that  now  paid  for  rooms  in  slum  properties.  For  the  State  or 
a  municipality  to  tear  down  objectionable  houses  without  pro- 
viding better  ones  in  their  stead  would  be  merely  to  force  those 
ejected  into  other  slums  or  compel  them  to  create  new  ones,  and 
the  cardinal  purpose  of  the  legislation  would  thus  be  frustrated. 
As  a  necessary  concomitant  of  slum  elimination,  therefore,  pro- 
vision is  made  in  the  Housing  Authorities  Law  for  the  erection, 
without  profit,  and  through  the  enjoyment  of  Federal  subsidies, 
of  low-cost  housing  projects  in  which  to  shelter  the  evicted  in- 
habitants of  slum  areas     *     *     *. 

What  we  have  here,  then,  is  a  situation  in  which  the  proposed 
construction  of  new  housing  is  vital  to  the  clearance  of  the  slums 
through  the  exercise  of  the  police  power,  but  the  necessary  sites 
for  ths  housing  projects  can  be  justly  and  practically  acquired 
only  by  means  of  the  power  of  eminent  domain,  and  what  we  now 
decide  is  that  when  the  power  of  eminent  domain  is  thus  called 
into  play  as  a  handmaiden  to  the  police  power  and  in  order  to 
make  its  proper  exercise  effective,  it  is  necessarily  for  a  public  use. 

Obviously,  whether  future  State  court  decisions  will 
adhere  to  the  view  of  these  above-mentioned  cases  in 
passing  upon  the  condemnation  activities  of  local 
housing  authorities  will  depend  upon  which  of  the  two 
definitions  of  "pubUc  use"  they  will  subscribe  to. 
Suffice  it  to  say,  however,  that  under  a  jurisprudence 
governed  largely  by  precedent  there  is  every  reason  to 
believe  that  other  courts  will  follow  in  the  trail  of  the 
New  York,  Pennsylvania,  North  Carolina,  Louisiana, 
and  Florida  courts.  And  upon  these  decisions  will 
largely  depend  the  attitude  of  the  Supreme  Coiu-t  of 
the  United  States,  for  it  is  well  settled  that,  with  regard 
to  State  legislation,  that  Court  will  accept  all  reasonable 
declarations  by  the  local  authority,  legislative  and 
judicial,  as  to  what  is  or  is  not  a  pubhc  use.™ 

Even  assuming  the  validity  of  the  exercise  of  the 
power  of  eminent  domain  by  a  local  housing  authority, 

''  Oreen  v.  Frazier,  supra.    And  see  Erie  Railroad  Co.  v.  Tompkins,  82  L.  Ed. 
787,  1938. 


there  remains  the  necessity  for  an  expeditious  and  legal 
way  of  exercising  this  power. 

In  attempting  to  devise  a  more  expeditious  procedure 
for  condemnation  under  existing  constitutional  pro- 
visions, questions  may  arise  regarding  the  vahdity  of 
the  methods  designed  to  improve  and  hasten  eminent 
domain  procedm-e.  In  States  where  the  constitutions 
do  not  contain  restrictive  provisions  relating  to  the 
payment,  assessment  or  deposit  of  compensation  in 
advance  of  the  taking  of  title,  it  is  clearly  constitutional 
to  provide  for  a  declaration  of  taking  or  a  similar  method 
of  acquiring  title  promptly.  However,  in  those  States 
where  the  constitutions  do  contain  such  provisions, 
legal  difficulties  wUl  be  encountered  in  endeavoring  to 
expedite  condemnation  procedure,  although  it  should 
be  possible  to  improve  the  existing  procedure  to  some 
extent,  even  under  these  constitutions. 

Conclusion 

The  legal  aspects  of  public  housing  are  manifold  and 
variant.  Only  the  more  fundamental  and  more  com- 
mon are  within  the  scope  of  this  study.  Only  the  sur- 
face has  been  scratched;  below  this  surface  of  general 
issues  he  many  legal  questions  inherent  in  the  varia- 
tions in  the  law  from  State  to  State  and  dependent  for 
their  answers  upon  judicial  interpretation  of  existing 
statutory  and  case  law  or  upon  the  adequacy  of  present 
housing  and  related  legislation.  In  its  broader  aspects, 
there  is  strong  precedent  for  the  legality  of  public 
housing  in  the  rapidly  increasing  number  of  favorable 
housing  decisions;  in  its  more  specific  aspects,  the 
legaUty  of  public  housing  depends  upon  the  keenness 
of  foresight  and  understanding  with  which  it  is  viewed 
by  the  courts  and  the  legislators — therein,  from  a  legal 
standpoint,  rests  the  future  of  pubHc  housing. 
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Ch.  131,  Session  Laws 
of     Colorado,     1935 
(House  Bill  No.  40), 
approved  4/19'35,  and 
amended  by  Ch.  171, 
Session  Laws  of  Colo- 
rado,    1935     (House 
Bill    No.    815),    ap- 
proved 4/30/37.    Also 
in  Vol.  3,   Colorado 
Statutes,  Annotated, 
Ch.  82,  Art.  2,  and 
1937  Supplement  to 
Vol.  3,  Ch.  82,  Art. 
2,     P.     34.       (City 
Housing  Law.) 
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Act    No    275,  Acts  of 
1938,  approved  July 
6,193S(Polic6Power 
Law);  Act  No.  81, 
Acts   of   Louisiana, 
1938,  approved  7/2/37, 
title  7,  Ch.  5,  Sec. 
62    (Legal    Inment 
Act). 

House    Bill    No.    693, 
Laws    of    1938,    ap- 
proved 3/30/38.    (Po- 
lice Power  Act.) 

Hi 

CO 

a 

>       - 

11                                                      o                                                1 

1          1            1           1 

1               1                  ^                '■■ 

;                                        I                                                  d                                            1 
I              •                                 i                                                          !2;»                                                ; 

:                          i                                -ss                          i 

i          : 

1 

i 
a 

o 

1 
.a 

B 
w 

i                                  ■!                                            ;                                      ; 

1 
1 

D. 
S 

s^g|l>!        i                       i        ..          i 

'"sSsU-^^S              '                                                '•                                '         ! 
ja  aCP  3  a  aO  m              {                                                [                                         ; 
o                               ;                                       1                                  ; 

a 
.2 

a 

8 

i 

o 

§|l|l  ill-ill  1                   IJ               Ml 

O                                            1                                                     -§0 

g^.os.1^5 

dl^ogg^fS 

oJSofg 
^  C   .  0)  P 

v-^  tfl   >   C3 

m  Sto  3  o 

ja2o3o 
o 

i 

o 

1 

.a 

3 

o 

a 

1  p=il|l  S4P  .«li=rsi  jjl  ^  il^l  l^li ,  i8|5|ai^l|:i#i  %  id 

s^iig^^ggg  -"sillsglgSxiSfeSzsgll-i^sigggg-s^g  5^,-s°  zsS";2idggig-t3Sgs-lis?§-     =sf"gg 

i          i             i           1 

.2                          -a                                 1                             E 

1 

^                     1 

■§                                         i 

s                               i 

(3 

1 

a 
o 

Housing  Monograph 


53 


o 

* 

a  > 
III 

CO  ajx: 
03 

\             I         i        sfggggr-i^^ssg  i          i  i                      i  III 

i                 i           z          -hsslessism^^   ill                           i  Isi 

!                                                    1                                    S    .                          8         •     .     .m""       "Pm       a         III                                                                                      1      ?«P. 

i                    i             ^.i          n|SSSSooc|||gg    1              II                        ■        i  l^:- 
i                      i               r^           !g.-»o--sSg1^.^.-.-i                i    i                                    i  ''si 

1                                   1                       jaS                  i§2S22j^JKjSS§53SS.H   111                                                         1     «Pl.o 
1                                      1                         O                      ^:i                                                    i                           i       i                                                             !    " 

1 

tuO 

1 

■i 
> 

gSlaSlI^            1                        1                    SZ22                                    1                        ;     Sft«osiS                                    1      1 
►J                                   1                          1                    ^q              •                                  1                         I    w                                                          :      1 

1 

.a 
a 

o 

t                                                I                                00.9  o)                      1                                                              "o  D.                              1         I                                                                              II 

i                             1                    Sog;              1                                       „"'                   1     1                                                II 

i            i        :^=     i               i§       i  i                   i  i 

1                                 1                       °  .S  .            1                                           "^^                                                                                 II 
1                                        1                           „na"               1                                                     "«                          1       1                                                                  II 

i                       i           .     ills        ;                              sH^            1    1                                      II 

S"Ss                                        Ss^             i     i                                       i     i 
;                         i                   ■S'o"         :                                 '^o^             i                                              i     ; 

i                ■    i             ^m       i                          111           i    i                                i    i 

1                          :                 xi&«.?          1                                  ^zh.              :     :                                           i     i 
;                        I                o               1                               oil                                       II 

B 
o 

i 

M 

fe'Sfiigogi                 i                                   i                              i                                                                 i                                   i         i                                                                              i         i 

slo^lssg         i                  i                ;                                  i                  i     i                                         i     ; 

coD..g|-3a    gill                                                111                                                         11 
■gg'^m.Sa'5      .111                                                111                                                         11 

1    s-^-s"    ?S        ■                     •                   i                                                             i     i           ,                                     i     1 
■g  .<"sva~S          ;                         1                                                             ■         '                          '       '                                                         II 
s-a      -Tij-MtovH                                                                                                                   11 

•s     S;  tiP-  P-S  =^2          1                           1                                                                                                                                                                           II 

i^r.ii|i|   i         i        i                i         i  i                   i  i 

gOK-n«Ol50a            111                                                            111                                                                       11 
H^l                                                III                                                                 111                                                                              II 

a 
o 

2 
1 

.a 

3 
O 

M 

|S.SKS2a               1                      jda-psiog'l                                           ^ZK6s§.         1     g&sgS3oSS                             |3|£R£<;se 

>^                                            i                             O                            1                                                         O                                1     H                                                                     yA     yi 

o 

1 

1 

mm  .iis  i : !  I  ijsae  i  ib#i  isKiii  «  ipiiai 

Ji  la  IK  teliirl  iMi«|K^     iii?  iiiiiii  fl  liiiliii  fSa 

3 

CO 

■                                                                      11                                                      c3                             1       1                                                                  1       ; 

i                                        11                              .g                s    1                                      1  .2 
i                                          ^4                                 1                 1     i                                         ^    ^ 

1                            1          ^                      2           2  1                          §  1 

2;                                              ;z:^;                                    !z;!z;o                                            oa, 

54 


National  Resources  Committee 


O 

For  Memphis   Housing 
Authority   Law,   see 
Ch.  015,    Private, 
Acts  of  1935.  ap- 
proved   4/20/35, 
amended  by  Ch.   9O0 
Private.  Acts  of  1937, 
approved  5/21/37. 
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Public  No.   202,   75th 
Cong.,   approved   7/ 
10/37.     (Federal  en- 
abling  and    validat- 
ing legislation.) 

Act  No.  222,  Laws  of 
1938,  approved  6/15/ 
38;   Public  No.   745, 
75th  Cong.,  Ch.  703, 
Third    Session,    ap- 
proved    6/26/38. 
(Federal       enabling 
and  validating  legis- 
lation.) 
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Chart  II. — Jurisdiction  of  State  housing  boards  and  other 
[H.  A.  L.  =  Housmg  Authorities  Law;  M.  H.  A.  L.  =  MunlcipaI  Housing  Authorities  Law;  M.  C.  H.  A.  L.  =  Metropolitan  Cities 


Agency  having  jurisdiction 

Alabama 

Delaware 

Georgia 

Illinois 

Indiana 

Massachu- 
setts 1 

Montana 

STATE  HOUSING  BOARDS  ' 

State  hoard  may  prescribe  methods  for  keeping  accounts,  records,  and 

Sec.   16,  H. 

A.L. 
do 

Sec.   13,  H. 

A.L. 
do 

Sec.  24   (A), 

H.  A.  L. 
.-      do 

books. 
State  board  may  require  authority  to  file  reports  on  its  operations  and 

H.  A.  L. 
do 

activities. 
State  board  may  investigate  affairs  and  conditions  and  inspect  property 

etc.,  of  authority. 
An  authority  shall  submit  to  the  board  data  as  to  the  location  and  cost  of 

do 

Sec.  17,  H. 
A.  L.< 

Sec.   19,  H. 

A.L. 
Sec.   17,  H. 

A.L. 

do 

Sec.   14,  H. 
A.  I,.< 

Sec.  13.S.  B. 

H.  L. 
Sec.   14,  H. 

A.L. 

Sec.  24  (B), 
H.  A.  L. 

Sec.  24  (D), 
H.  A.  L. 

do 

do.. 

property,  proposed  plans,  specifications  and  estimate  of  costs  and  a 
statement  of  the  proposed  methods  of  financing  and  operating  the  proj- 
ects. 
Application  must  be  made  to  board  to  discontinue  operation  of  projects 

by  an  authority. 

Sec.  4,  H.  A. 
L. 

Sec.24CD),H. 
A.L. 

Sec.  26-S.  H. 
A.L. 

OTHER  STATE  BOARDS,   AGENCIES,   OR   OFFICIALS  * 

UtiUties   Commission    has  investigatory  powers  and  must  approve 

project. 
Public  Works  Board  must  approve  bonds  of  authority 

Sec.   10,  H. 
A.  L. 

Department  of  Internal  Affairs  must  approve  bonds 

All  accounting  and  other  transactions  of  authority  shall  be  subject  to  the 

inspection  and  approval  of  the  Bureau  of  Inspection  and  Supervision 
of  Public  Offices. 
Secretary  of  State  approves  and  issues  certificate  of  incorporation 

Sec.    4,    H. 
A.L. 

Sec.    26,   M. 
H.  A.  L. 

Sec.  4,  H. 
A.L. 

Authority  may  have  bonds  certified  by  Attorney  General 

"  Of  the  33  States  and  2  Territories  having  enabling  housing  legislation  as  of  October  1938, 13  had  no  specific  provision:  Arkansas.  California.  Colorado,  Connecticut,  Florida, 
Kentucky.  Louisiana.  Michigan  (but  "functions,  powers,  and  dutiesof  State  department  unaffected,"  Sec.  34),  Mississippi,  Vermont,  Virginia,  West  Virginia,  and  Wisconsin, 
a  One  member  of  Housing  Authority  is  appointed  by  the  State  Board. 
3  Further  provision.    South  CaroHna,  Sec.  6,  H.  A.  L.:  State  Board  may  extend  teiritorial  jurisdiction  of  the  housing  authority. 

Chart  III. — Enabling  housing  legislation:   Territorial 


state 


Alabama- 


Arkansas. 


Califor'::ia-. 


Colorado.. 


Public  bodies  in  which  authorities 
may  be  created 


Housing  authority  may  be  created 
in  any  city  or  incorporated 
town,  (Sec.  3,  Subsec.  2,  and 
Sec.  4.) 


Any  city  of  first-class  or  any 
county  in  State -may  create  a 
housing  authority.    (Sec.  4.) 


Governing  body  of  any  city  or 
county  may  declare  need  for  an 
authority  for  city  or  county. 
(Sec.  4.) 


Authority  may  be  created  by  a 
city  and  area  within  10  miles  from 
boundaries  thereof.  Not  to  in- 
clude whole  or  part  of  any  other 
city  or  area  within  another  au- 
thority.    (Sec.  4.) 


Method  or  methods  of  creating  authority 


25  residents  of  city  or  of  area  within  10  miles 
of  boundaries  thereof  may  file  petition 
with  the  City  Clerk,  who  shall  call  and 
give  notice  of  public  hearing,  after  which 
(Council  adopts  a  resolution  concerning 
the  dwelling  accommodations  in  area. 
The  Council  or  Mayor  thereupon  appoints 
5  commissioners  of  an  authority,  who 
present  application  for  certificate  of  incor- 
poration to  the  Secretary  of  State  of  Ala- 
bama, who  thereupon  issues  a  certificate 
of  incorporation.    (Sec.  4.) 

City  or  county  may  create  a  housing  author- 
ity upon  motion  of  the  governing  body  or 
upon  petition  to  the  governing  body  by  25 
residents  of  the  city  or  county,  asserting 
the  need  for  an  authority.    (Sec.  4.) 


After  governing  body,  upon  its  own  motion 
or  upon  petition  of  25  residents  of  city  or 
county,  determines  need  for  an  authority 
based  on  investigation  of  housing  condi- 
tions, the  Mayor  of  the  city  may  appoint 
5  persons  as  commissioners  of  authority 
and,  in  case  of  county,  governing  body 
makes  such  appointments.  (Sees  4  and 
5.) 


25  residents  may  petition  City  Clerk,  who 
shall  thereupon  calla  public  hearing,  after 
which  the  Council,  by  resolution,  shall 
determine  the  conditions  of  the  dwelling 
accommodations  in  the  city  and  notify  the 
Mayor,  who  thereupon  appoints  5  persons 
as  commissioners  of  an  authority.  The 
Commissioners  shall  file  a  certificate  with 
the  Secretary  of  State  of  Colorado.  (Sec. 
4.) 


Area  of  operation  of  authority 


The  city  and  the  area  within  10 
miles  of  boundaries  thereof.  It 
shall  not  include  any  other  city 
with  more  than  10,000  inhabi- 
tants nor  area  included  in  an- 
other authority.  Additional 
authority  may  be  set  up  for  each 
50.000  inhabitants  in  city.  (Sec. 
4  as  amended  by  Act  No.  445  of 
1935.) 


I.  Cities  of  less  thanlO,000  and  the 
area  within  5  miles  of  bounda- 
ries. 2.  Cities  of  10.000  or  more 
and  area  within  10  miles  of 
boundaries.  3.  Counties,  ex- 
cept that  part  within  bound- 
aries of  city.    (Sec.  2g.) 

1.  Thecity  and  area  within  5  miles 
from  boundaries  thereof. 

2.  The  county,  except  that  portion 
within  boundaries  of  city  lo- 
cated in  said  county,  for  which 
an  authority  has  been  created. 
Housing  authority  for  county 
must  obtain  consent  of  city  in 
which  it  is  proposed  to  operate. 
(Sec.  3f.) 

The  city  and  the  area  within  10 
miles  from  boundaries  thereof, 
hut  shall  not  include  any  other 
city  or  area  included  in  another 
authority.    (Sec.  4.) 


Term  of  members  of  authority 


Members  of  authority  commis 
sion,  consisting  of  5,  appointed 
for  terms  of  1  to  5  years  each 
(Sec.  5.) 

Term  of  members  first  appointed 
1  to  5  years,  respectively.  There- 
after 5  years  for  each  term .  (Sec. 
5). 


Term  of  members  first  appoinied, 
1  to  5  yefirs,  respectively.  There- 
after 5  years  for  each  term. 
(Sec.  5.) 


3  commissioners  first  appointed  to 
serve  terms  of  1  to  3  years  and  2 
commissioners  first  appointed 
to  serve  4-year  terms.  There- 
after term  of  office  of  each  of  the 
6  commissioners  is  4  years. 
(Sec.  5.) 


First  commissioners  appointed  by 
the  Mayor  for  terms  of  1  to  5 
years.  Thereafter  term  shall  be 
5  years.    (Sec.  6.) 


'  For  the  33  States  and  2  Territories  having  enabling  housing  legislation  as  of  July  1938.    Unless  otherwise  indicated,  section  number  refers  to  State  Housing  Authorities  law. 
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State  boards,  agencies,  or  officials  over  housing  authorities^ 

Housing  Authorities  Law;  F.  C.  C.  H.  A.  L.  =  First  Class  Cities,  Housing  Authorities  Law;  S.  B.  H.  L.  =  State  Board  Housing  Law] 


New  Jersey 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

Tennessee 

Texas 

Puerto 
Rico 

Sec.    67,    M. 

H.  A.  L. 
do 

Sec.  9,  S.  B. 

H.  L. 
do 

Sec.   26,   H. 

A.  L. 
Sec.    23,    H. 

A.  L. 
do 

Sec.    1078-38,    H. 
A.  L. 

Sec.  7,  S.  B. 

H.  L. 
Sec.  10,  S.  B. 

H.  L. 

Sec.    68,   M. 
H.A.L. 

Sec.    1078-40,    H. 

A.  L. 
Sec.    1078-36,    H. 

A.  L. 

Sec.   23,    H. 
A.  L. 

Sec.   68,    M. 
H.A.L. 

Sec.  13,  S.  B. 
H.  L. 

Sec.  28,  H.  A.  L.. 

Sec.    18,    H. 
A.  L. 

Sec.    1078-36,    H. 
A.  L. 

Sec.  4,  H.  A.  L 

Sec    4,    H. 
A.  L. 

Sec.    4,    H. 
A.  L. 

Sec.    17,    H. 
A.  L. 

Sec.    17,    H. 
A.  L. 

Sec.  17,  H. 
A.  L. 

Sec.  17,  H. 

A.  L. 

*  These  provisions  do  not  apply  to  projects  aided  or  financed  by  the  Federal  Government. 

'  Further  provision.  Maryland,  sec.  8  (h),  H.  A.  L.:  Location  of  all  housing  projects  in  the  City  of  Baltimore  must  first  be  approved  by  the  Board  of  Estimates  of  the  City 
of  Baltimore.  Nebraska,  Sec.  17,  F.  C.  C.H.  A.  L.,  Sec.  11,  M.  C.  H.  A.  L.:  Bonds  must  be  approved  by  State  Auditor  of  Public  Accounts.  Hawaii,  Sec.  7978J,  Sec,  11,  H.  A.  L.: 
Bonds  must  be  approved  by  Governor  and  President  of  the  United  States  if  they  are  not  sold  to  the  Federal  Govermnent. 


organizational  and  administrative  provisions  ' 


Compensation  of  members 


By  whom  appointed 


Limitations  on  eligibility 
of  members 


Power  to  belect  and  pay 
additional  personnel 


Removal  of  directors 


Beasons  for  removal 


A  commissioner  receives 
no  compensation  but  is 
entitled  to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


A  commissioner  receives 
no  compensation  but  is 
entitled  to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Commissioner  receives  no 
compensation  but  is  en- 
titled to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Commissioners  shall  re- 
ceive no  compensation 
but  shall  be  entitled  to 
the  necessary  expenses, 
including  traveling  ex- 
penses.   (Sec.  6.) 


Commissioners  are  appoint- 
ed by  the  Mayor  of  the 
city  or  the  City  Council. 
(Sees.  4  and  5.) 


Commissioners  appointed 
by  Mayor  of  city  or  gov- 
erning body  of  county. 
(Sec.  5.) 


Commissioners  of  an  au- 
thority of  a  city  appointed 
by  the  Mayor,  and  those 
of  a  county  appointed  by 
the  governing  body.  (Sec 
5.) 


Commissioners  appointed 
by  the  Mayor  of  the  city. 
(Sec.  5.) 


None  of  the  commissioners 
mav  be  city  officials. 
(Sec.  5.) 


Ofl3cers  and  employees  of 
city  or  county  are  not 
eligible  for  appointment 
to  housing  authority. 
(Sec.  5.) 


No  commissioner  may  be 
an  officer  or  employee  of 
the  city  or  county. 
(Sec.  5.) 


Not  more  than  one  city  of- 
ficial may  be  a  commis- 
sioner of  the  authority. 
(Sec.  5.) 


The  authority  may  employ 
a  secretary  (executive  di- 
rector), technical  experts, 
attorneys,  and  other  em- 
ployees required,  and 
shall  determine  their 
qualifications,  duties,  and 
compensation.    (Sec.  5.) 


Authority  may  select  secre- 
tary (executive  director), 
technical  experts,  officers, 
agents,  and  employees, 
and  determine  their  duties 
and  compensation.  (Sec. 
5.) 

An  authority  may  employ  a 
secretary  (executive  direc- 
tor), technical  experts,  of- 
ficers, agents,  and  em- 
ployees and  determine 
their  qualifications,  du- 
ties, and  compensation. 
May  employ  its  own 
counsel  or  obtain  services 
of  chief  law  officer  of  city 
or  county.    (Sec.  5.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  and  employees  and 
determine  their  duties, 
qualifications,  and  com- 
pensation. May  employ 
counsel  or  call  upon  cor- 
poration counsel  or  chief 
law  officer  of  the  city. 
(Sec.  5.) 


Commissioners  may  be  re- 
moved by  the  Mayor  of 
the  city  after  10  days' 
notice  of  bearing  and  op- 
portunity to  be  heard  in 
person  or  by  counsel. 
(Sec.  8.) 


Commissioners  may  be  re- 
moved by  the  Mayor  of 
the  citv  or  governing 
body  of  the  county  after 
10  days'  notice  and  hear- 
ing in  person  or  by  coun- 
sel.   (Sec.  7.) 

Commissioners  may  be  re- 
moved by  the  Mayor  of 
city  or  governing  body  of 
county  after  10  days'  no- 
tice of  hearing  and  oppor- 
tunity to  be  heard  in  per- 
son or  by  counsel.  (Sec. 
7.) 


Commissioners  may  be  re- 
moved by  the  Mayor  after 
notice  and  hearing  and  op- 
portunity to  be  heard  in 
person  or  by  counsel. 
(Sec.  8.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office,  or  willfully  vio- 
lating any  law  of  the 
state  or  term,  provision 
or  covenant  of  con- 
tract.   (Sec.  8.) 


Inefficiency,  neglect  of 
duty,  or  misconduct 
in  office.    (Sec.  7.) 


Inefficiency,  neglect  of 
duty,  or  misconduct 
in  office.    (Sec.  7.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office,  or  violating  any 
law  of  the  state  or  any 
term,  provision,  or 
covenant  of  any  con- 
tract.   (Sec.  8.) 
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State 


Connecticut-- 


Delaware. 


Florida. 


Georgia-. 


Illinois.. 


Indiana. 


Kentucky. 


Louisiana.. 


Maryland.. 


Public  bodies  in  which  authorities 
may  be  created 


Each  municipality  may  authorize 
a  housing  authority  to  function. 
(Sees.  141dandl40d(b).) 


State  Board  of  Housing  must 
determine  need  for  an  authority 
in  any  county  or  part  thereof 
and  issue  certificate  to  that 
effect,  describing  the  area  of 
operation.    (Sec.  4.) 


Method  or  methods  of  creating  authority 


Governing  body  of  city  having 
more  than  5,000  inhabitants  de- 
clares need  for  an  Authority  by 
resolution  on  own  motion  or 
upon  petition  of  25  residents  of 
city.  (Sec.  4;  also  Sees.  3  (b)  and 
3  (c).) 


Governing  body  of  city  or  county 
may  adopt  resolution  declaring 
need  for  authority.  (Sees.  4, 
3  (b),and3  (c).) 


Governing  body  of  city,  village, 
or  incorporated  town  of  more 
than  25,000,  or  any  county  in 
State,  may  create  housing  au- 
thority.   (Sec.  3  as  amended.) 


A  housing  authority  created  for 
each  city,  town,  and  county 
after  governing  body  declares  by 
resolution  need  for  such  Author- 
ity.   (Sees.  4  and  3(c).) 


Cities  of  the  first,  second,  third, 
fourth,  and  fifth  class  are  author- 
ized to  create  housing  authori- 
ties. (Sec.  2,  as  amended  by 
Sec.  2741X-1.) 


Housing  authorities  created  for 
each  city  having  population  of 
more  than  20,000.    (Sec.  4.) 


Housing  authorities  created  for 
each  city  or  town  having  a  pop- 
ulation of  more  than  1,000  and  for 
each  county.    (Sec.  l.) 


After  governing  body  of  municipality  by 
resolution  declares  need  for  authority, 
upon  investigation  of  dwelling  accommo- 
dations, and  notifies  the  Mayor  to  that 
effect,  latter  shall  appoint  5  persons  as  com- 
missioners. In  ease  of  a  town,  the  commis- 
sioners are  appointed  by  the  governing 
body.    (Sees.  I4ld  and  142d.) 


After  issuance  of  State  Board  of  Housing 
Certificate,  6  commissioners  of  an  author- 
ity are  appointed,  who  file  certificates  with 
the  Secretary  of  State  of  Delaware,  thus 
creating  authority.    (Sees.  4  and  8.) 


n  governing  body  upon  investigation  finds 
unsafe  or  insanitary  dwelling  accommoda- 
tions and  adopts  resolution  to  that  effect, 
it  shall  notify  mayor  who  shall  appoint 
members  of  a  housing  authority.  (Sees. 
4  and  5.) 


Any  governing  body  declares  by  resolution, 
on  its  own  motion  or  upon  petition  of  25 
residents,  need  for  an  authority  and  noti- 
fies Mayor.  The  latter,  with  consent  of 
Governor,  shall  appoint  5  persons  as  com- 
missioners for  city.  In  ease  of  county,  the 
governing  body,  with  consent  of  Gover- 
nor, appoints  the  commissioners.  (Sees.  4 
and  5.) 

Need  for  authority  first  determined  by  gov- 
erning body  by  resolution,  upon  adoption 
of  which  it  is  forwarded  to  State  Housing 
Board.  If  latter  determines  need  for  au- 
thority exists,  it  issues  certificate  for  crea- 
tion of  authority.  State  Housing  Board 
may  also  on  its  own  initiative  issue  cer- 
tificate creating  housing  authority.  Pre- 
siding officer  of  city,  village,  incorporated 
town,  or  county  thereupon  appoints,  with 
approval  of  State  Housing  Board,  5  per- 
sons to  act  as  commissioners.    (Sec.  3.) 

After  governing  body,  upon  own  motion  or 
upon  petition  of  25  residents  of  city,  town 
or  county,  or  upon  receipt  of  an  order  from 
State  Housing  Board,  by  resolution  de- 
clares need  for  Authority,  it  notifies  the 
Mayor,  who  appoints  5  persons  as  com- 
missioners. In  case  of  county,  governing 
body  itself  appoints  the  commissioners. 
(Sees.  4  and  5.) 


The  mayor  of  a  city  of  the  first,  second,  third, 
fourth,  or  fifth  class,  with  the  approval  of 
the  legislative  body  of  the  city,  may  ap- 
point four  persons  who,  with  the  mayor  ex- 
officio,  may  constitute  a  municipal  housing 
commission.  (Sec  2,  as  amended  by  Sec. 
2741X-2.) 


After  eouncil,  upon  petition  of  25  residents  of 
city,  adopts  resolution  declaring  need  for 
Authority,  it  notifies  mayor,  who  there- 
upon appoints  5  persons  as  commissioners. 
(Sees.  4  and  5.) 


The  governing  body  of  a  city  or  Board  of 
Commissioners  of  a  county  by  resolution 
must  determine  the  need  for  an  Authority 
and  notify  the  mayor,  who  shall  approve 
or  disapprove  of  such  action.  If  he 
approves  he  appoints  5  persons  as  com- 
missioners of  the  Authority.  In  the  case 
of  a  county,  the  commissioners  of  the  Au- 
thority are  appointed  by  Board  of  Com- 
missioners.   (See.  1.) 


Area  of  operation  of  authority 


Each  municipality  (city  or  bor- 
ough of  more  than  10,000  and 
town  having  more  than  10,000) 
but  excluding  any  area  within  a 
city  or  borough  for  which  a 
housing  authority  has  already 
been  created.    (Sec.  140d  (e).) 


The  county  or  part  of  the  county 
designated  by  the  State  Board  of 
Housing.    (Sec.  2  (f)  and  Sec.  4.) 


For  city  having  population  of  less 
than  25,000,  the  city  and  area 
within  5  miles  of  boundaries 
thereof;  for  cities  having  popula- 
tion of  25,000  and  over,  such  city 
and  area  within  10  miles  of 
boundaries,    (See.  3f.) 


For  city  with  population  more 
than  5,000  shall  include  city  and 
area  within  10  miles  of  boimd- 
aries  but  no  part  of  any  other 
city.  In  case  of  county,  shall 
include  county,  but  no  part 
within  area  of  city.  (Sees.  3  (b) 
and  3  (f).) 


City,  village,  incorporated  town, 
and  area  within  3  miles  of  bound- 
aries, or  county,  except  area 
included  in  city,  village,  or  in- 
corporated town.    (See.  17b.) 


In  case  of  city  or  town,  such  city  or 
town  and  area  within  10  miles  of 
its  boundaries,  but  no  part  of 
any  other  city  or  town.  In  case 
of  county,  includes  such  county 
except  that  lying  within  bound- 
aries of  any  city  or  town.  (Sec. 
3(g).) 


Cities  of  the  first,  second,  third, 
fourth,  or  fifth  class.  (Sec.  1,  as 
amended  by  See.  2741X-1.) 


The  city  in  which  the  housing 
authority  is  created  and  the  area 
within  10  miles  of  the  boundaries 
thereof.  Shall  not  include  any 
part  of  any  other  city  in  such 
area.    (Sec.  3  (e).) 


The  city  and  the  area  within  10 
miles  of  the  boundaries  thereof 
but  no  part  of  any  other  city. 
In  the  case  of  a  county,  includes 
the  county,  except  that  part 
lying  within  boundaries  of  city 
for  which  Authority  has  been 
created,  unless  such  city  con- 
sents to  its  inclusion  in  County 
Authority.    (See.  1(22)') 


Term  of  members  of  authority 


First  commissioners  appointed 
serve  1  to  6  years.  Thereafter 
term  of  office  shall  be  5  years. 
(Sec.  142d.) 


First  commissioners  appointed 
for  terms  of  1  to  6  years.  There 
after  term  of  oflSce  6  years  each 
(Sec.  4.) 


Three  of  first  5  commissioners 
appointed  serve  1  to  3  years, 
respectively.  The  remaining 
two  members  serve  4  years  each. 
Thereafter,  all  commissioners 
shall  be  appointed  for  a  term  of 
4  years  each.    (Sec.  5.) 


Commissioners  first  appointed  for 
terms  of  1  to  5  years.  There- 
after, term  of  oflSce  shall  be  6 
years  each.    (Sec.  5.) 


First  members  of  authority  ap' 
pointed  for  1  to  5  years.  There- 
after term  is  5  years  each.  (Sec 
3.) 


Three  of  first  5  commissioners 
appointed  serve  terms  of  1  to  3 
years.  Other  2,  terms  of  4  years 
each.  Thereafter,  all  terms  4 
years  each.    (Sec.  5.) 


Term  of  Commissioners  first  ap- 
pointed shall  be  4  years  each, 
thereafter,  terms  shall  be  1  to 
4  years.  At  the  expiration  of 
which,  the  terms  shall  again  be 
4  years  each.  (See.  2,  as  amend- 
ed by  Sec.  2741X-2.) 


First  Commissioners  appointed 
for  terms  of  1  to  5  years;  there- 
after, terms  of  office  shall  be  6 
years  each.    (Sec.  5.) 


First  Commissioners  appointed 
serve  terms  of  1  to  5  years;  there- 
after term  of  office  5  years  each. 
(Sec.  1  (5)  and  (22). 
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Compensation  of  menibers 


Commissioners  shall  re- 
ceive no  compensation 
but  shall  be  reimbursed 
for  actual,  necessary,  ex- 
penses.   (Sec.  142d.) 


Commissioners  receive  no 
compensation  but  are  en- 
titled to  reimbursement 
for  necessary  expenses. 
(Sec.  7) . 


Commissioners  receive  no 
compensation  but  are 
entitled  to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Commissioners  receive  no 
compensation  but  are 
entitled  to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Commissioner  receives  no 
compensation.  Entitled 
to  necessary  expenses. 
(Sec.  7.) 


Commissioners  receive  no 
compensation  but  are  en- 
titled to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Members  of  Authority  re- 
ceive compensation  as 
fixed  by  legislative  body 
of  city.  Maximum  of 
chairman  shall  be  $2,000 
per  annum  and  each 
member  not  to  exceed 
.f400  per  annum.  (Sec.  2, 
as  amended  by  See. 
2741X-2.) 

Commissioners  receive  no 
compensation  but  are 
entitled  to  actual  and 
necessary  expenses.  (Sec. 
5.) 


Commissioners  receive  no 
compensation  but  are 
entitled  to  necessary  ex- 
penses, including  travel- 
ing expenses.  (Sec.  1  (5).) 


By  whom  appointed 


Limitations  on  eligibihty 
of  members 


Commissioners  for  a  munic- 
ipality are  appointed  by 
the  Mayor.  In  case  of  a 
town,  commissioners  are 
appointed  by  the  govern- 
ing body.    (Sec.  142d.) 


2  commissioners  appointed  for 
6  and  3  years,  respectively, 
by  the  Governor,  2  com- 
missioners for  5  and  2 
years,  respectively,  ap- 
pointed by  the  Mayor  of 
the  most  populous,  incor- 
porated city  or  town  in 
area;  and  2  commissioners 
for  terms  of  4  years  and  1 
year  each,  respectively, 
appointed  by  the  Resi- 
dent Judge  of  the  Superior 
Court  of  the  county.  Suc- 
cessors to  the  first  com- 
missioners likewise  ap- 
pointed for  6-year  terms. 
(Sec.  4.) 

Commissioners  appointed 
by  mayor  of  the  city. 
(Sec.  5.) 


Commissioners  of  the  city 
appointed  by  the  mayor, 
with  consent  of  the  gov- 
ernor. Commissioners  of 
county  appointed  by  gov- 
erning body  with  consent 
of  governor.    (Sec.  5.) 


Members  of  authority  ap- 
pointed by  presiding  of- 
ficer of  city,  village,  incor- 
porated town,  or  county 
with  approval  of  State 
Housing  Board.    (Sec.  3.) 


Commissioner  of  Authority 
for  city  appointed  by 
mayor,  for  town  or  county 
by  the  governing  body. 
(Sec.  5.) 


Commissioners  appointed 
by  Mayor  of  city,  with 
approval  of  legislative 
body,  mayor  ex-oflBcio 
member  of  Commission. 
(Sec.  2,  as  amended  by 
Sec.  2741X-2.) 


Commissioners  of  Authority 
appointed  by  the  mayor 
of  the  city.    (Sec.  5.) 


Commissioners  of  Authority 
for  city  appointed  by  May- 
or of  city.  Commissioners 
of  Authority  for  county 
appointed  by  Board  of 
Commissioners.  (Sec.  1 
(5).) 


No  commissioner  shall 
hold  office  in  the  munic- 
ipality.   (Sec.  142d.) 


No  limitation  on  eligibil- 
ity of  commissioners  but 
must  reside  in  area  of 
operation.    (Sec.  4.) 


No  Commissioner  of  an 
Authority  may  be  an 
officer  or  employee  of  the 
city.    (Sec.  5.) 


No  commissioner  of  an 
authority  may  be  an 
officer  or  employee  of  the 
city  or  county.  (Sec. 
5.) 


Public  officer  eligible  to 
serve  as  commissioner. 
No  member  of  Housing 
Board  eligible  as  com- 
missioner.   (Sec.  3.) 


No  commissioner  of 
Authority  may  be  an 
officer  or  employee  of 
city,  town,  or  county. 
(Sec.  5.) 


No  officer  or  employee  of 
city  eligible  for  appoint- 
ment as  Commissioner. 
Not  more  than  two  ap- 
pointees from  the  same 
political  party.  (Sec.  2, 
as  amended  by  Sec. 
2741 X-2.) 


No  Commissioner  shall  be 
city  official.    (Sec.  5.) 


No  Commissioner  of  the 
Authority  may  be  an 
officer  or  employee  of  the 
city  or  county.  (Sec.  1 
(5)  and  (22).) 


Power  to  select  and  pay 
additional  personnel 


Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  agents, 
and  employees  and  deter- 
mine qualifications,duties, 
and  compensation.  It  may 
also  employ  its  own  coun- 
sel.   (Sec.  I42d.) 


Commissioners  may  employ 
officers,  employees,  direc- 
tor, engineering,  architec- 
tural, and  legal  assistants 
and  prescribe  their  duties 
and  compensation.    (Sec. 


i.) 


An  Authority  may  employ 
a  secretary  (executive 
director),  technical  ex- 
perts, officers,  agents,  em- 
ployees and  determine 
qualifications,  duties,  and 
compensation.  May  em- 
ploy counsel  or  call  upon 
chief  law  officer  of  the  city. 
(Sec.  5.) 

An  Authority  may  employ 
secretary  (executive  direc- 
tor), technical  experts, 
officers,  agents,  employees, 
and  determine  qualifica- 
tions, duties,  and  compen- 
sation. May  employ  coun- 
sel or  call  upon  chief  law 
officer  of  city  or  county. 
(Sec.  5.) 

Authority  may  employ  of- 
ficers, including  engineers, 
architects,  and  legal  as- 
sistants, and  determine 
their  duties  and  compen- 
sation.   (Sec.  6.) 


An  Authority  may  employ 
secretary  (executive  direc- 
tor), technical  experts, 
officers,  agents,  and  em- 
ployees, and  determine 
their  duties,  qualifica- 
tions, and  compensation. 
Alay  employ  counsel  or 
call  upon  chief  law  officer 
of  city,  town,  or  county. 
(Sec.  5.) 

Commissioners  may  employ 
secretary,  treasurer,  engi- 
neers, architects,  experts, 
attorneys.  (Sec.  2.  as 
amended  by  Sec.  2741X-2.) 


Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  employees,  and 
determine  qualifications, 
duties  and  compensation. 
May  employ  counsel  or 
call  upon  chief  law  officer 
of  city.     (Sec.  5.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  and  employees, and 
determine  compensation, 
qualifications  and  duties. 
May  employ  counsel  or 
call  upon  chief  law  officer 
of  city.    (Sec.  1  (5).) 


Removal  of  directors 


In  case  of  a  town,  the  com- 
missioners may  be  re- 
moved by  the  governing 
body;  and  in  case  of  a  mu- 
nicipality by  the  Mayor. 
10  days'  notice  and  copy  of 
the  charges  and  oppor- 
tunity to  be  heard  by 
counsel  are  provided  for. 
(Sec.  144d.) 

The  Governor,  Mayor,  and 
Resident  Judge  may  by 
majority  vote,  remove  a 
commissioner  after  the  lat- 
ter shall  have  been  given  a 
copy  of  the  charges  and  an 
opportunity  to  be  heard 
in  person  or  by  counsel. 
(Sec.  4.) 


A  Commissioner  may  be  re- 
moved by  mayor  upon  in 
days'  notice  of  hearing, 
together  with  copy  of 
charges  and  an  opportun- 
ity to  be  heard  in  person 
or  by  counsel.    (Sec.  7.) 


Commissioners  may  be  re- 
moved by  mayor  of  city, 
with  consent  of  goverhor 
or  by  governing  body  of 
county,  with  consent  of 
governor,  after  beine  given 
copy  of  charges  and  notice 
of  hearing  and  opportunity 
of  being  heard  in  person  or 
by  counsel.     (Sec.  7.) 

State  Board  of  Housing  may 
remove  commissioner  after 
latter  receives  copy  of 
charges,  notice  of  hearing, 
and  opportunity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  4.) 


Commissioners  may  be  re- 
moved by  the  mayor  in 
the  case  of  a  city  or  by  the 
governing  body  in  the  case 
of  town  or  county,  after 
receiving  copy  of  the 
charges  and  notice  of  hear- 
ing and  an  opportunity  to 
be  heard  in  person  or  by 
counsel.    (Sec.  7.) 

Commissioners  may  be  re- 
moved by  the  mayor  after 
notice  of  hearing  and  an 
opportunity  to  be  heard 
in  person  or  by  coimsel. 
(Sec.  13.) 


Mayor  may  remove  commis- 
sioner after  commissioner 
has  been  given  copy  of 
charges  and  notice  of  hear- 
ing and  an  opportunity  to 
be  heard  in  person  or  by 
counsel.    (Sec.  7.) 


Commissioner  of  an  Author- 
ity may  be  removed  by 
mayor  of  city  or  Board  of 
Commissioners  of  county 
after  being  given  copy  of 
charges  and  notice  of  hear- 
ing and  an  opportunity  to 
be  heard  in  person  or  by 
counsel.    (Sec.  1  (22).) 


Reasons  for  removal 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office.    (Sec.  144d.) 


Official  misconduct,  neg- 
lect of  duty,  or  mcom- 
petence.    (Sec.  4.) 


Inefficiency  or  neglect 
of  duty  or  misconduct 
in  office.    (Sec.  7.) 


Inefficiency,  neglect  of 
of  duty,  or  misconduct 
in  office.    (Sec.  7.) 


Incompetency,  neglect  of 
duty,  malfeasance. 
(Sec.  4.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office.    (Sec.  7.) 


Incompetence,  neglect  of 
duty,  malfeasance. 
(See.  13.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office,  or  wilfully  vio- 
lating any  law  of  the 
state  or  term,  provi- 
sion, or  covenant  of  a 
contract.    (Sec.  7.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office.    (Sec.  1(7).) 
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State 


Massachusetts- 


Michigan. 


Mississippi. 


Mod  tana - 


Neb^aska.. 


New^Jersey.. 


New  York. 


North  Dakota. 


North  Carolina 


Public  bodies  In  which  authorities 
may  be  created 


City  Council  of  city,  with  ap- 
proval of  Mayor,  and  town  at 
town  meeting,  may  create  hous- 
ing authority.    (Sec.  26L.) 


City  or  incorporated  village  (Sec. 
3,  Act  No.  18,  Laws  of  1933,  as 
amended  by  Sec.  1  of  Act  No.  5, 
Pub.  Acts.,  Ex.  Sess.,  1938). 


Governing  body  of  city  or  county 
by  resolution  may  authorize 
housing  authority  for  city  or 
county  to  function.    (Sec.  3.) 


Residents  of  city  of  first  or  second 
class  may  create  housing  au- 
thority.   (Sec.  4.) 


Governing  body  of  metropolitan 
city  including  either  city  of 
first  class  (population  of  more 
than  5,000,  less  than  100,000) 
or  of  county  may  create  housing 
authority.  (Sec.  3,  Ch.  29, 
Laws  of  1935,  and  Sec.  4.  Ch.  90, 
Laws  of  1937.) 


Governing  body  of  county  by 
resolution  or  of  city  by  ordinance 
may  create  housing  authority, 
and  two  or  more  municipalities 
may  create  regional  housing 
authority.    (Sec.  5.) 


Authority  may  be  established  by 
a  county,  city,  or  first-class  vil- 
lage.   (Sec.  63(1}.) 


City  council  and  mayor  upon  peti- 
tion of  25  residents  of  city  and 
area  within  10  miles  may  appoint 
housing  authority  commis- 
sioners.   (Sec.  4.) 


A  housing  authority  may  be  cre- 
ated in  each  city  and  in  each 
county  of  the  State.    (Sec.  4.) 


Method  or  methods  of  creating  authority 


Need  for  housing  authority  of  city  deter- 
mined by  vote  of  city  council  with  ap- 
proval of  Mayor,  who  with  approval 
of  council,  appoints  4  members  of  au- 
thority, and  1  is  appointed  by  housing 
board!  In  case  of  towns,  need  for  housing 
authority  determined  by  vote  of  town 
meeting.  Selectmen  appoint  4  members 
of  authority  and  I  is  appointed  by  housing 
board.  City  or  town  clerk  then  files  cer- 
tificate of  appointment  or  election  with 
housing  board,  and  duplicate  with  Secre- 
tary of  State,  who  issues  certificate  of  or- 
ganization.   (Sec.  26L  and  26M.) 


Housing  commission  of  a  city  or  incorporated 
village  created  by  appointing  5  persons  to 
act  as  commissioners.  (Sec.  4,  Act  No. 
80,  Laws  of  1935,  amends  Sec.  4,  Act  No. 
IS,  Laws  of  1933.) 


Upon  motion  of  the  governing  body  or  peti- 
tion of  25  residents  of  city  or  county,  the 
governing  body  by  resolution  must  de- 
clare the  need  for  a  housing  authority  to 
function  and  notify  mayor  of  the  city  of 
such  resolution.  The  mayor  thereupon 
appoints  5  persons  as  commissioners-  In 
the  case  of  the  county,  5  persons  appointed 
by  governing  body.    (Sees.  3  and  4.) 

25  residents  of  city  and  area  within  10  miles 
may  file  petition  with  city  clerk  setting 
forth  need  for  authority  who  thereupon 
gives  notice  of  public  hearing.  After 
hearing  the  city  council  by  resolution 
determines  the  lack  of  proper  dwelline  ac- 
commodations and  must  notify  mayor  of 
adoption  of  such  resolution  who  thereupon 
appoints  5  persons  as  commissioners. 
(Sec.  4.) 

Governing  body  of  metropolitan  city  by 
ordinance  determines  need  for  an  author- 
ity. Thereupon  the  mayor  with  the  ap- 
proval of  governing  body  appoints  5 
persons  as  commissioners.  (Sees.  3  and  5, 
Ch.  29,  Laws  of  1935;  Sec.  16,  Ch.  94,  Laws 
of  1937.)  In  first-class  cities  and  counties, 
governing  body  on  own  motion  or  upon 
petition  of  25  residents  of  city  or  county 
declare  need  for  authority  by  resolution 
and  notify  ma-yor  of  city  who  may  appoint 
5  persons  as  commissioners.  In  case  of 
county,  appointment  of  commissioners  by 
governing  body.  (Sec.  4,  Ch.  90,  Laws 
of  1937.) 

The  governing  body  of  municipality  or  of 
county,  after  adoption  of  resolution,  may 
create  housing  authority  and  appoint  5  per- 
sons as  commissioners  of  authority.  In 
case  of  regional  authority,  2  or  more  mu- 
nicipalities may  join  by  appointing  2  per- 
sons each  as  commissioners  and  an  addi- 
tional commissioner  appointed  by  the 
governing  body  of  the  municipality  hav- 
ing the  largest  population.    (Sec.  5.) 

Local  legislative  body  by  resolution  may 
authorize  and  direct  the  mayor  of  a  city 
or  village  or  county  executive  to  file  cer- 
tificate for  authority,  thereby  creating  it, 
or  Mayor  or  county  executive  may  file  in 
office  of  State  board  of  housing  a  certificate 
and  copy  in  office  of  secretary  of  state 
setting  forth  the  need  of  the  authority, 
etc.    (Sec.  63(1).) 

25  residents  of  city  and  area  within  10  miles 
may  file  petition  with  city  clerk  setting 
forth  need  for  authority.  City  clerk  must 
give  notice  of  public  hearing  at  which  city 
council  by  resolution  must  determine  the 
need  for  an  authority.  After  adoption  of 
such  resolution  it  shall  notify  mayor  who 
appoints  5  persons  as  commissioners  who 
thereupon  present  application  for  incor- 
poration to  the  secretary  of  state.  The 
latter  issues  a  certificate  of  incorporation 
to  the  commission.    (Sec.  4.) 

Governing  body  must  determine  need  for  au- 
thority upon  own  motion  or  upon  petition 
of  25  residents  of  city  or  county.  After 
adoption  of  resolution  declaring  need  for 
authority,  governing  body  must  notify 
mayor  who  thereupon  appoints  5  persons 
as  commissioners.  In  case  of  county, 
commissioners  appointed  by  governing 
body.     (Sees.  4  and  5.) 


Area  of  operation  of  authority 


City  or  town  (Sec.  26L). 


City  or  incorporated  village  (Sec. 
1  of  Act  No.  5,  Public  Acts,  Ex. 
Sess.,  1938). 


Includes  the  city  and  area  within 
5  miles  from  the  boimdaries 
thereof.  In  the  case  of  county, 
includes  the  county  except  por- 
tion lying  within  boundaries  of 
city.    (Sec.  1  (g).) 


The  city  and  area  within  10  miles 
of  the  boundaries  thereof  but  no 
part  of  any  city  included  within 
the  boundaries  of  another  au- 
thority.   (Sec.  4.) 


Cities  of  metropolitan  class  in- 
cludes the  city  and  the  area 
within  10  miles  of  the  bounda- 
ries thereof.  (Sec.  2f.  Ch.  94, 
Laws  of  1937.)  In  the  case  of 
cities  of  the  first  class,  includes 
such  city  and  the  area  within  5 
miles  of  the  boundaries  thereof, 
and  In  case  of  county  includes 
county  except  that  portion 
which  lies  within  boundaries  of 
a  city.  (Sec.  3f,  Ch.  90,  Laws  of 
1937.) 


In  the  case  of  municipality,  in- 
cludes such  municipaUty;  in  case 
of  regional  authority,  includes 
2  or  more  municipalities:  in  case 
of  county,  includes  all  of  county 
except  portion  lying  within 
limits  of  municipality  already 
having  an  authority.    (Sec.  4e.) 


City,  county,  or  first-class  village 
for  which  authority  was  created. 
(Sec.  63  sub.  (1).) 


A  city  or  town  having  a  population 
of  more  than  5,000  and  the  area 
within  10  miles  of  the  boundaries 
thereof.  (Sees.  3  and  4  as 
amended  Aug.  13,  1938.) 


In  case  of  a  city  of  less  than  15,000, 
includes  such  city  and  area  with- 
in 5  miles  of  boundaries  thereof. 
In  case  of  city  of  15,000  or  over, 
area  includes  such  city  together 
with  area  within  10  miles  there- 
of; and  in  case  of  county,  includes 
all  of  county  except  that  portion 
within  boundaries  of  city.  (Sec. 
3f.) 


Term  of  members  of  authority 


For  city,  members  of  authority 
first  appointed  by  Mayor  serve 
terms  of  1,  2,  4,  and  5  years; 
members  appointed  by  housing 
board,  3  years.  Thereafter  term 
of  office  5  years  each.  For  town, 
members  first  appointed  by  se- 
lectmen, serve  until  next  annual 
town  meeting.  Thereafter  elect- 
ed members  serve  terms  of  5,  4, 
2,  and  1  years  according  to  num- 
ber of  votes  received.  Mem- 
bers appointed  by  housing 
board  serve  3  years.  Thereafter 
term  of  office  5  years  each. 
(Sec.  26L  and  26M.) 

Commissioners  first  appointed  for 
termsof  1  to5years.  Thereafter 
commissioners'  terms  are  5  years 
each.  (Sec.  4.  Act  No.  80,  Laws 
of  1935  amending  Sec.  4,  Act 
No.  18,  Laws  of  1933.) 


First  commissioners  appointed 
serve  terms  of  1  to  5  years. 
Thereafter  term  of  office  5  years 
each.    (Sec.  4.) 


Commissioners  first  appointed  for 
termsof  1  to 5 years.  Thereafter 
terms  of  office  5  years  each. 
(Sec.  5.) 


For  metropoUtan  cities,  term  is 
1  year  each.  (Sec.  3,  Ch.  29, 
Laws  of  1935.)  For  first-class 
cities  or  counties,  term  of  office 
of  first  commissioners  appointed, 
1  to  5  years.  Thereafter  term 
of  office  5  years  each.  (Sec.  5 
Ch.  90.  Laws  of  1937.) 


For  municipalities  or  counties, 
commissioners  first  appointed 
serve  1  to  5  years;  thereafter 
term  of  office  5  years  each.  For 
regional  authority,  term  of  office 
5  years  each.    (Sec.  5.) 


Term  of  members  of  first  authority 
1  to  5  years;  thereafter  term  of 
office  5  years  each.  (Sec.  63  (2) 
and  (3).) 


First  commissioners  bppointed  by 
mayor  serve  terms  of  1  to  5  years: 
thereafter  term  of  office  5  years 
each.    (Sec.  5.) 


First  commissioners  appointed 
serve  terms  of  1  to  5  years:  there- 
after term  of  office  5  years  each. 
(Sec.  5.) 
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Compensation  of  members 


Members  of  authority  re- 
ceive no  compensation,  in 
any  capacity,  but  are  en- 
titled to  reimbursement 
for  proper  expenses.  (Sec. 
26P.) 


Members  of  commission 
receive  no  compensation. 
(Sec.  4,  Act  No.  80.  Laws 
of  1935  amending  Sec.  4, 
Act  No.  18,  Laws  of  1933.) 


Commissioners  receive  no 
compensation  but  may 
receive  necessary  ex- 
penses including  travel- 
ing expenses.    (Sec.  4.) 


Commissioners  receive  no 
compensation  but  may 
receive  necessary  ex- 
penses including  travel- 
ing expenses.    (Sec.  5.) 


Commissioners  receive  no 
compv;nsation  but  may 
be  reimbursed  for  neces- 
sary expenses.  (Sec  3. 
Ch.  29,  Laws  of  1935;  also 
Sec.  5,  Ch.  90,  Laws  of 
1937.) 


Commissioner  receives  no 
compensation  for  services 
but  is  entitled  to  neces- 
sary expenses  including 
traveling  expenses.  (Sec. 
7.) 


Members  of  authority  re- 
ceive no  compensation 
but  entitled  to  necessary 
expenses  including  travel- 
ing expenses.  (Sec.  63 
sub.  (3).) 


Commissioners  receive  no 
compensation  but  en- 
titled to  necessary  ex- 
penses including  travel- 
ing expenses.    (Sec.  5.) 


Commissioners  receive  no 
compensation  but  are  en- 
titled 10  necessary  ex- 
penses including  travel- 
ing expenses.    (Sec.  5.) 
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By  whom  appointed 


For  city,  4  members  ap- 
pointed by  Mayor  with 
approval  of  City  Council 
and  1  by  housing  board - 
For  town,  4  of  first  author- 
ity appointed  by  select- 
men; thereafter  elected  by 
town  meeting;  1  appointed 
by  housing  hoard.  (Sec 
26Land26M.) 


Commissioners  appointed 
by  chief  administrative 
officer  of  city  or  incorpo- 
rated village.  (Sec.  4,  Act 
No.  80,  Laws  of  1933 
amended  by  Sec.  4,  Act 
No.  18,  Laws  of  1935.) 

Commissioners  of  city  ap- 
pointed by  mayor.  Com- 
missioners of  county  ap- 
pointed by  governing 
body  of  county.    (Sec.  4.) 


Commissioners     appointed 
by  mayor  of  city.    (Sec.  5.) 


Metropolitan  housing  au- 
thority members  appoint- 
ed by  Mayor  with  ap- 
proval of  governing  body. 
(Sec.  3,  Ch.  29,  Laws  of 
1935.)  For  first-class  cit- 
ies, memb':;rs  of  authority 
appointed  by  IMayor.  For 
counties,  members  of  au- 
thority appointed  by  gov- 
erning body.  (Sec.  5.  Ch. 
90,  Laws  of  1937.) 


Commissioners  of  authority 
for  municipality  or  county 
appointed  by  governing 
body.  In  case  of  regional 
authority,  commissioners 
appointed  by  respective 
governing  bodies.  Execu- 
tive Director  of  State  hous- 
ing authority  may  appoint 
ex  oflicio  member  of  each 
authority.    (Sec.  5.) 

Members  of  authority  ap- 
pointed by  mayor  or 
county  executive.  (Sec. 
63(2).) 


Commissioners     appointed 
by  mayor.    (Sec.  5.) 


Commissioners  of  authority 
of  city  appointed  by  may- 
or after  that  appointments 
made  by  governing  body. 
(Sec.  5.) 


Limitations  on  elicibility 
of  members 


No  provision  is  made  con- 
cerning eligibility  of 
members. 


No    limitation    on    eligi- 
bility. 


Commissioner  may  not  be 
an  officer  or  employee 
of  city  or  county.  (Sec. 
4.) 


No  commissioner  may  be 
city  official.    (Sec.  5.) 


No  commissioner  of  au- 
thority of  first  class  city 
or  county  may  be  officer 
or  employee  of  -city  or 
county.  (Sec.  5,  Ch. 
90,  Laws  of  1937.) 


Commissioner  of  author- 
ity may  not  be  an  officer 
or  employee  of  a  munic- 
ipality or  county.  (Sec. 
7.) 


No  more  than  1  member 
of  authority  may  be 
official  of  municipality. 
(Sec.  63  (2).) 


No  commissioner  may  be 
city  official.    (Sec.  5.) 


No  commissioner  of  au- 
thority may  be  officer  or 
employee  of  city  or 
county.    (Sec.  5.) 


Power  to  select  and  pay 
additional  personnel 


Housing  Authority  may  em- 
ploy counsel,  executive 
director  (exofficio-secre- 
tary)  treasurer,  officers, 
agents,  employees,  and 
determine  qualifications, 
duties  and  compensation. 
May  use  services  of  agen- 
cies, officers  and  employ- 
ees of  city  or  town.  (Sec. 
260.) 


Commission  may  appoint 
director  and  other  officers 
and  employees  including 
engineers,  architects,  and 
consultants.  (Sec.  5,  Act 
No.  80,  Laws  of  1935 
amending  Sec.  5,  Act  No. 
18,  Laws  of  1933.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  employees,  and 
determine  the  qualifica- 
tions, duties,  and  com- 
pensation; may  employ 
counsel  or  call  upon  chief 
law  officer  of  citv  or  coun- 
ty.   (Sec.  4.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  employees  and  de- 
termine qualifications,  du- 
ties and  compensation; 
may  employ  counsel  or 
call  upon  chief  law  officer 
of  city.    (Sec.  5.) 

Authority  may  employ  coun- 
sel, director,  officers,  em- 
ployees, and  fix  qualifica- 
tions, compensation  and 
duties:  may  ..Iso  call  upon 
chief  law  officer  of  city  or 
countv  for  legal  services. 
(Sec.  4,  Ch.  20.  Laws  of 
1935,  and  Sf^c.  5,  Ch.  90. 
Laws  of  1937.) 


Housing  authority  may  em- 
ploy secretary  (executive 
director),  technical  ex- 
perts, officers,  agents,  em- 
ployees and  determine 
qualifications,  duties  and 
compensation  may  em- 
ploy counsel  or  call  upon 
chief  law  officer  of  munici- 
pality or  county.    (Sec.  7.) 

Authority  may  employ  sec- 
retary (executive  director), 
officers,  agents,  employees 
and  determine  qualifica- 
tions, duties  and  compen- 
sation: may  employ  coun- 
sel or  call  upon  chief  law 
officer  for  legal  services. 
(Sec.  64  (l).l 

Authority  may  employ  sec- 
retary (executive  direc- 
tor), technical  experts, 
officers,  agents,  employees, 
and  determine  qualifica- 
tions, duties,  and  com- 
pensation; may  employ 
counsel  or  call  upon  chief 
law  officer  for  legal  services 
(Sec.  5.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  officers, 
agents,  and  employees 
and  determine  qualifica- 
tions, duties,  and  compen- 
sation; may  employ  coun- 
sel or  call  upon  chief  law 
officer  for  legal  services. 
(Sec.  5.) 


Removal  of  directors 


Mayor  with  approval  of  city 
council,  or  town  selectmen, 
as  case  may  be,  may  re- 
move a  member  of  author- 
ity, after  such  member 
receives  a  copy  of  charges, 
notice  of  hearing  and  op- 
portunity to  be  heard  in 
person  or  by  counsel. 
Members  of  authority  ap- 
pointed by  housing  board 
may  be  removed  by  hous- 
ing board  in  like  manner. 
(Sec.  26N.) 


Members  of  commission 
may  be  removed  by  ap- 
pointing authority.  (Sec. 
4,  Act.  80,  Laws  of  1935 
amending  Sec.  4,  Act  No. 
18,  Laws  of  1933.) 


No  provision  made  for  re- 
moval of  commissioners. 


Commissioners  may  be  re- 
moved by  mayor  after 
having  been  given  copy 
of  charges  and  notice  of 
hearing  and  an  opportu- 
nity to  be  heard  in  person 
or  by  counsel.    (Sec.  8.) 


For  metropolitan  housing 
authority.members  no  pro- 
vision is  made  for  removal; 
for  first  class  cities  com- 
missioners may  be  re- 
moved by  mayor  after 
being  given  copy  of  the 
charges  and  notice  of  hear- 
ing and  an  opportunity  to 
be  heard  in  person  or  by 
counsel.  For  counties, 
commissioners  may  be  re- 
moved by  governing  body 
after  being  given  notice  as 
above.  (Sec.  7,  Ch.  90, 
Laws  of  1937.) 

Commissioner  may  be  re- 
removed  by  governing 
body  which  made  the 
appointment,  after  being 
given  copy  of  charges  with 
notice  of  hearing  and  an 
opportunity  to  be  heard 
in  person  or  by  counsel. 
(Sec.  7.) 


The  mayor  or  county  execu- 
tive may  remove  member 
of  authority  after  being 
given  copy  of  charges,  no- 
tice of  hearing,  and  an  op- 
portunity to  be  heard  in 
person  or  by  counsel.  (Sec. 
63(4).) 

Commissioner  may  be  re- 
moved by  mayor  after 
being  given  copy  of 
charges,  notice  of  hearing 
and  an  opportunity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  8.) 


Commissioner  may  be  re- 
moved by  mayor  of  city  or 
governing  body  of  county 
after  such  commissioner 
receives  copy  of  charges, 
is  given  notice  of  hearing, 
and  an  opportimity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  7.) 


Keasons  for  remoTal 


Inefficiency,  neglect  of 
duty  or  misconduct  in 
office.    (See.  26N.) 


No  provision  is  made 
giving  reasons  for  re- 
moval. 


No  provision. 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office,  or  willful  viola- 
tion of  any  law  of  State, 
or  term,  provision,  or 
covenant  of  contract. 
(Sec.  8.) 


Inefficiency,  neglect  of 
duly,  misconduct  in 
office.  (SiC.  7,  Ch.  90 
Laws  of  1937.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office.    (Sec.  7.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office.    (Sec.  63  (4).) 


Inefficiency,  or  neglect  of 
duty,  misconduct  in 
office,  or  willful  viola- 
tion of  any  law  of 
State,  or  term,  provi- 
sion, or  covenant  of  a 
contract.    (Sec.  8.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in. 
office.    (Sec.  7.) 
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State 


Public  bodies  in  which  authorities 
may  be  created 


Method  or  methods  of  creating  authority 


Area  of  operation  of  authority 


Term  of  members  of  authority 


Ohio,. 


Oregon. 


Pennsylvania.. 


Rhode  Island. 


South  Carolina - 


TeQnesse6_ 


Texas- 


Vermont.. 


Virginia- 


Metropolitan  housing  authorities 
may  be  created  by  State  board 
of  housing  in  any  portion  of  any 
county  comprising  2  or  more 
political  subdivisions  or  portions 
thereof  but  less  than  entire 
county.  (Sec.      1078-30      as 

amended.) 

Governing  body  of  city  or  town 
having  population  of  more  than 
5,000.  or  any  county  may  create 
housing  authority.    (Sec.  4.) 


A  housing  authority  may  be  cre- 
ated in  each  city  of  first,  second, 
second  class-A.  or  third  class 
of  30,000  or  over,  and  counties, 
except  counties  of  the  first  class. 
{Sees.  3c,  e  and  4a,  P.  L.  955, 
Laws  of  1937.) 


Council  of  City  upon  petition  of 
25  residents,  may  create  housing 
authority.    (Sec.  4.) 


Each  city  (city  or  town,  popula- 
tion over  5.000)  or  county  of 
State.  (Sees.  2  and  3  of  Act  783. 
Laws  of  1934,  as  amended.) 


Any  25  residents  of  city  (city  or 
town  with  more  than  2,000  in- 
habitants) and  area  within  10 
miles  of  boundaries.  (Sec.  4. 
Ch.  20,  Laws  of  1935.)  In  case 
of  Memphis.  Board  of  Com- 
missioners may  determine  need 
for  authority.  (Sec.  4,  Ch.  615 
Laws  of  1935.) 


Housing  Authority  is  created  in 
each  city  of  State.  (Sees.  3  (b) 
and  4,  as  amended.) 


Governing  body  of  city  or  town 
may  adopt  resolution  declaring 
need  for  an  authority.    (Sec.  4.) 


Housing  authority  created  in  each 
city  and  county.    (Sec.  4.) 


State  board  must  adopt  resolution  declaring 
need  for  authority  and  forward  same  to 
Probate  Court.  Common  Pleas  Court, 
Board  of  County  Commissioners,  and 
Mayor  of  most  populous  city  in  tenitory, 
each  of  whom  appoint  1  member  of  author- 
ity, except  Mayor,  who  appoints  2,  and  the 
5  "  constitute  housing  authority.  (Sec. 
1078-30.) 

Upon  its  own  motion  or  upon  petition  of  25 
residents  of  city  or  county,  governing  body 
of  city  or  county  by  resolution  determines 
need  for  authority  and  notifies  Mayor  of 
adoption  of  such  resolution  who  shall  ap- 
point 5  persons  as  commissioners  of  author- 
ity, in  case  of  county  commissioners  ap- 
pointed by  governing  body.  (Sees.  4 
and  5. 1 

Governing  body  of  city  or  county  must  de- 
clare by  resolution  need  for  authority;  or 
25  citizens  and  taxpayers  of  city  or  county 
may  submit  petition  to  Governor  stating 
need  for  authority.  The  clerk  of  city  or 
county  issues  a  certificate  of  adoption  of 
resolution.  The  governing  body  or  Gov- 
ernor then  files  triplicate  with  Depart- 
ment of  State  and  State  Board  of  Housing. 
Board  of  County  Commissioners  of  county 
may  issue  certificate  declaring  need  for 
authority  in  county.     (Sees.  4  and  5.) 


25  residents  of  city  file  petition  with  Clerk 
declaring  need  for  authority,  whereupon 
Clerk  gives  notice  of  public  hearine,  after 
which  council  adopts  resolution  to  that 
effect  and  notifies  Mayor,  who  appoints  5 
persons  as  commissioners.  Latter  pre- 
sents application  to  Secretary  of  State, 
who  issues  certificate  of  incorporation  to 
commissioners.    (Sec.  4) 

Need  for  authority  in  cities  determined  by 
resolution  of  council  on  own  motion  or 
upon  petition  of  25  residents  of  city.  In 
counties,  by  legislative  delegation.  In 
case  of  cities  Mayor  is  notified  of  resolu- 
tion and  appoints  5  commissioners  of 
authority,  except  Charleston,  where  7  are 
appointed.  For  counties,  commissioners 
appointed  by  Senator.  (Sec.  3.  as  amend- 
ed.) 

Upon  petition  of  25  residents  of  a  city  filed 
with  Clerk,  thelatter  gives  notice  of  public 
hearing,  after  which  council  determines 
need  for  an  authority  by  resolution  and 
notifies  Mayor,  who  appoints  5  commis- 
sioners, who  present  application  to  Sec- 
retary of  State,  who,  in  turn,  issues  cer- 
tificate of  incorporation  to  authority.  In 
case  of  Memphis,  the  need  is  determined 
by  Board  of  Commissioners,  after  which 
the  Mayor  appoints  Commissioners  as  in 
other  cities.    (Sec.  4.) 

Need  for  authority  first  determined  by  gov- 
erning body,  by  resolution  on  its  own  mo- 
tion, or  upon  petition  of  100  (jualified 
voters  and  residents  of  city.  It  notifies 
Mayor  of  adoption  of  such  resolution  who 
appoints  5  persons  as  commissioners  of 
authority.    (Sees.  4  and  5,  as  amended.) 


Need  for  authority  determined  by  governing 
body,  by  resolution,  of  municipality  (city 
of  over  10.000;  town  of  over  10,(X)0)  upon 
own  motion  or  upon  petition  of  25  residents 
of  municipality.  Mayor  is  notified  of 
adoption  of  resolution,  who  appoints  5  per- 
sons as  commissioners  of  authority  for  city. 
In  case  of  town,  the  governing  body,  after 
adoption  of  the  resolution,  appoints  the  5 
con-missioners.     (Sees.  4  and  5.) 

Need  for  authority  detern  ined  by  governing 
body  of  city  or  county,  by  resolution,  upon 
own  n'otion.  or  upon  petition  of  100  free- 
holders. Mayor  is  notified  of  adoption  of 
resolution,  who  appoints  5  persons  as  com- 
missioners of  authority.  In  case  of  county, 
the  5  comirissioners  are  appointed  by  the 
governing  body.    (Sees.  4  and  5.) 


May  consist  of  any  portion  of  any 
county  that  comprises  2  or  more 
political  subdivisions  or  portions 
thereof.  State  board  of  housing 
may  enlarge  territory.  (Sec. 
1078-30.) 


For  cities  of  less  than  10.000  such 
city  and  area  within  5  miles 
thereof.  For  cities  of  10,000  or 
more,  such  city  and  area  within 
10  miles  of  boundary.  For 
counties,  such  county,  except 
portion  lying  within  boundary 
of  city.    (Sec.  3f.) 

City  of  the  first,  second,  second 
class-A,  or  third  class  of  30,000 
population  or  over  and  any 
county.    (Sees.  3c  and  4.) 


Coterminous  with  city, 
and  4.) 


(Sees.  3 


The  city  and  the  county.  In  case 
of  county,  excludes  that  portion 
within  boundaries  of  city  having 
its  housing  authority.  State 
Board  of  Housing  may  extend 
jurisdiction,  within  limits.  (Sec. 
3,  as  amended.) 


For  city,  it  includes  city  and  area 
within  10  miles  of  boundaiies 
but  no  part  of  another  city.  For 
Memphis,  the  City  of  Memphis . 
(Sec.  4.) 


Includes  the  city  and  area  within 
5  miies  of  boundaries  thereof, 
excluding  area  of  any  other 
city.    (Sec.  3  (f),  as  amended.) 


In  case  of  city,  includes  city  and 
area  within  6  miles  of  its  bound- 
aries.   (Sec.  3g.) 


In  case  of  a  city,  coextensive  with 
boundaries  of  city;  for  county, 
includes  all  of  county  except  por- 
tion within  boundaries  ^f  city. 
(Sec.  3f.) 


Probate  Court  appointee,  term  4 
years.  Common  Pleas  Court, 
appointee  term  3  years.  Board 
of  County  Commissioners  ap- 
pointee. 2  years.  Mayor  ap- 
pointees, terms  1  and  5  years. 
Thereafter  terms  of  each  5  years. 
(Sec.  1078-30.) 

Commissioners  first  appointed 
serve  terms  of  1  to  5  years,  there- 
after terms  of  office  5  vears  each. 
(Sec.  5.) 


Terms  of  members  of  authority 
first  appointed  1  to  5  years,  re- 
spectively, thereafter  5  years 
each.    (Sec.  6.) 


First  commissioners  appointed  for 
terms  of  1  to  5  years.  Thereaftei, 
terra  of  oflBce  5  vears  each. 
(Sec.  5.) 


Members  first  appointed  for  terms 
of  1  to  5  years.  Thereafter, 
term  of  office,  5  years  each. 
(Sec.  3,  as  amended  ) 


First  commissioners  appointed  for 
terms  of  1  to  5  years.  There- 
after, term  of  office.  5  years 
each.    (Sec.  5.) 


!  commissioners  first  appointed, 
for  1  year  each,  and  remaining  3, 
for  2  years  each.  Thereafter, 
term  of  office  shall  be  2  years 
each.   (Sec.  5,  as  amended.) 


First  members  of  authority  ap- 
pointed for  terms  of  1  to  5  years. 
Thereafter  each  term  5  years 
(Sec.  5.) 


First  members  of  authority  a[)' 
pointed  for  terms  of  1  to  5  years 
Thereafter  term  of  office,  5  years 
each.     (Sec.  5.) 
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Compensation  of  members 


By  whom  appointed 


Limitations  on  eligibility 
of  members 


Power  to  select  and  pay 
additional  personnel 


Removal  of  directors 


Reasons  for  removal 


Members  of  authority  re- 
ceive no  compensation 
but  shall  be  reimbursed 
for  necessary  expenses. 
(Sec.  1078-30.) 


Commissioner  receives  no 
compensation  for  services, 
but  is  entitled  to  ex- 
I>enses.  including  travel- 
ing expenses.    (Sec.  5.) 


Members  of  housing  author- 
ity receive  no  compensa- 
tion but  are  entitled  to 
expenses,  including  trav- 
eling expenses.    (Sec.  6.) 


Commissioners  receive  no 
compensation,  but  en- 
titled to  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5) 


Commissioner  receives  no 
compensation,  but  is  en- 
titled to  reimbursement 
for  expenses,    (Sec.  7.) 


Commissioneis  receive  no 
compensation,  but  re- 
ceive necessary  expenses, 
including  travelling  ex- 
penses.   (Sec.  5.) 


Members  of  authority  re- 
ceive no  compensation, 
but  entitled  to  expenses, 
including  travelling  ex- 
penses. (Sec.  5e,  as 
amended.) 


Members  of  authority  re- 
receive  no  compensation 
but  receive  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Members  of  authority  re- 
ceive no  compensation, 
but  receive  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5.) 


Members  appointed  as  fol- 
lows: 1  by  Probate  Court, 
1  by  Common  Pleas  Coui  t, 
1  by  Board  of  County 
Commissioners,  2  by  May- 
or of  most  populous  city 
in  territory.  (Sec.  1078- 
30.) 

Commissioners  of  authority 
for  city  appointed  by 
Mayor  of  city;  and  for 
county  appointed  by  gov- 
erning bodv  of  county. 
(Sec.  5.) 


In  case  of  county,  members 
appointed  by  Board  of 
County  Commissioners, 
except  third-class  counties 
where  governing  body  ap- 
points 2  members  and 
Governor  appoints  3  mem- 
bers. In  case  of  cities 
Mayor  appoints  5  mem- 
bers of  authority,  except 
first-class  cities  where 
Mayor  appoints  2  mem- 
bers; City  Controller  ap- 
points 2  members  and  the 
4  select  fifth  member.  In 
third-class  cities  Mayor 
appoints  2  members.  Gov- 
ernor appoints  3  members. 
(Sec.  5.) 
Commissioners  appointed 
by  Mayor.    (Sec.  5.) 


Members  of  City  Authority, 
appointed  by  Mayor. 
(Sec.  3.)  Members  of 
County  Authority,  ap- 
pointed by  Senator.  (Sec. 
2,  Act.  183.  Laws  of  1937.) 


Commissioners     appointed 
by  Mayor.    (Sec.  5.) 


Members  of  authority  ap- 
pointed by  Mayor.  (Sec. 
5,  as  amended.) 


For  city,  members  of  author- 
ity appointed  by  Mayor. 
For  town,  appointed  by 
governing  body  of  town. 
(Sec.  5.) 


Forcity,  members  of  author- 
ity appointed  by  Mayor; 
for  county,  appointed  by 
governing  body.    (Sec.  5.) 


Not  more  than  2  public 
officials  shall  be  mem- 
bers of  an  authority  &t  1 
time.    (Sec.  1078-30.) 


Xo  commissioner  cf  au- 
thority may  be  officer  or 
employee  of  city  or 
county.    (Sec.  5.) 


Not  more  than  2  persons 
holding  any  other  paid 
public  office  may  be 
members  of  housing  au- 
authority  at  same  time. 
(Sec.  6.) 


No  commissioner  may  be 
city  official.    (Sec.  5.) 


Authority  members  may 
not  be  officers  or  em- 
ployees of  city.  (Sec.  3.) 


For  cities,  except  Mem- 
phis, no  commisi-ioner 
may  be  citv  official. 
(Sec.  5.)  For  Mem- 
phis, no  limitations. 


No  member  of  authority 

may  be  officer  or  em- 
ployee of  city.  (Sec. 
5,  as  amended.) 


No  member  of  authority 
may  be  officer  or  em- 
ployee of  municipality. 
(Sec.  5.) 


No  member  of  authority 
may  be  officer  or  em- 
ployee of  city  or  county. 
(Sec.  5.) 


Authority  may  employ 
counsel,  director  (ex-offi- 
cio  secretary)  and  officers 
and  employees  and  fix 
compensation,  qualifica- 
tions, and  duties.  (Sec. 
107S-31.) 


Authority  may  employ  sec- 
retary (executive  directory, 
technical  experts,  officers, 
agents,  employees,  and  de- 
termine qualifications,  du- 
ties and  compensation. 
May  employ  counsel  or 
call  upon  chief  law  officer 
ofcily  orcount>.   (Sec.  5.) 

Housing  authority  may  em- 
ploy counsel,  secretary, 
technical  experts,  officers, 
agents,  employees  and  de- 
termine qualifications. 
(Sec.  7.) 


Housing  authority  may  era- 
ploy  secretary  (executive 
director),  technical  experts, 
agents,  officers,  employ- 
ees, and  determine  duties, 
qualifications,  and  com- 
pensation. May  employ 
counsel,  or  call  upon  chief 
law  officer  of  city.  (Sec.  5  ) 

Authority  may  appoint  offi- 
cers, employees,  engineers, 
architects,  legal  assistants, 
and  fix  duties  and  com- 
pensation.   (Sec.  5.) 


Authority  may  employ 
secretary  (executive  direc- 
tor), technical  experts, 
officers,  agents,  employees, 
and  determine  qualifica- 
tions, duties,  and  com- 
pensation. May  employ 
counsel  or  call  upon  chief 
law  officer  of  city.  (Sec. 
5.)  Memphis  authority 
not  authorized  to  call 
upon  chief  law  officer  of 
city. 

Authority  may  employ  sec- 
retary (executive  direc- 
tor), technical  experts, 
officers,  agents,  employ- 
ees, and  determine  quali- 
fications, duties,  and  com- 
pensation. May  employ 
counsel  or  call  upon  chief 
law  officer  of  the  city. 
(Sec.  5.  as  amended.) 

Authority  may  employ  sec- 
retary (executive  director) 
technical  experts,  officers, 
agents,  employees,  and  de- 
t  e  r  m  i  n  e  qualifications, 
duties,  and  compensation. 
May  employ  counsel  or 
call  upon  chief  law  officer 
of  municipality.     (Sec.  5.) 

Authority  may  employ  sec- 
retary (executive  director), 
technical  experts,  agents, 
officers,  employees,  and 
determine  qualifications, 
duties,  and  compensation. 
May  employ  counsel  or 
call  upon  city  or  common- 
wealth attorneys  for  legal 
aid.    (Sec.  5.) 


No  provision  for  removal  of 
housing  authority  mem- 
bers. 


Commissioner  of  authority 
may  be  removed  by  May- 
or or  by  governing  body 
of  county  after  being  given 
a  copy  of  charges  and  no- 
tice of  hearing  and  oppor- 
tunity to  be  heard  in  per- 
son or  by  counsel.  (Sec. 
7.) 

No  provision  made  for  re- 
moval of  members  of 
authority  but  obligee  of 
authority  may  file  charges 
with  appointing  power  or 
the  State  Board  of  Hous- 
ing against  any  member  of 
authority.    (Sec  9.) 


May  be  removed  by  Mayor, 
after  receiving  copy  of 
charges,  notice  of  hearing, 
and  opportunity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  8.) 


Authority  member  may  be 
removed  by  Mayor  of  city 
or  Senator  of  county  after 
receiving  copy  of  charges, 
notice  of  hearing,  and  op- 
portunity to  be  heard  in 
person  or  by  counsel. 
(Sec.  3.) 


Mayor  may  remove  com- 
missioner after  being  given 
copy  of  charges,  notice  of 
hearing,  and  opportunity 
to  be  heard  in  person  or  by 
counsel.    (Sec.  8.) 


Member  of  authority  may 
be  removed  by  Mayor, 
after  receiving  copy  of 
charges,  notice  of  hearine, 
and  opportunity  to  be 
heard  in  person  or  by 
counsel.  (Sec.  7,  as 
amended.) 


Member  of  authority  may 
be  removed  by  Mayor  of 
city  or  governing  body  of 
town,  after  receiving  copy 
of  charges,  notice  of  hear- 
ing, and  opportunity  to  be 
heard  in  person  or  by 
counsel.    (Sec  7.) 


Mayor  of  city  or  governing 
body  of  county  may  re- 
move a  member  of  author- 
ity, after  receiving  copy  of 
charges,  notice  of  hearing, 
and  opportunity  to  be 
beard  in  person  or  by 
counsel.    (Sec  7.) 


No  provision. 


Inefficiency,  neglect  of 
duty,  or  misconduct 
in  office.     (Sec.  7.) 


None. 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office,  wilful  violation 
of  term,  provision  or 
covenant  of  contract, 
or  laws  of  State.  (Sec. 
8.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office.    (Sec.  3.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office,  willful  violation 
of  any  law  of  State,  or 
any  term,  provision  or 
covenant  of  contract. 
(Sec  8.) 


Inefficiency,  neglect  ol 
duty,  or  misconduct  in 
office.  (Sec.  7/  as 
amended.) 


Inefficiency,  neglect  o( 
duty,  or  misconduct  in 
office.    (Sec.  7.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office.    (Sec.  7.) 
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State 


West  Virginia.. 


Wisconsin. 


Hawaii  (Territory 
of). 


Puerto  Rico  (Pos- 
session of). 


Public  bodies  in  which  authorities 
may  he  created 


Council  of  any  city  may  determine 
need  for  authority.    (Sec.  3.) 


Council  of  any  city  may,  by  reso- 
lution, declare  need  for  an 
authority.    (Sec.  4.) 


Legislature  of  Hawaii  created 
Hawaii  Housing  Authority  for 
Territory  of  Hawaii.  (Sec. 
7978A.) 


Law  creates  "Puerto  Rico  Hous- 
ing Authority,"  and  also  a  hous- 
ing authority  in  each  municipal- 
itylof  Puerto  Rico.    (Sec.  4.) 


Method  or  methods  of  creating  authority 


After  council  of  city  determines  need  for  an 
authority,  it  notifies  Mayor  thereof,  who 
appoints  5  persons  as  commissioners  of  an 
authority.    (Sec.  3. J 


After  council,  based  on  investigation  of 
housing  conditions,  adopts  resolution 
declaring  need  for  authority,  it  notifies 
Mayor,  who  then  appoints  5  persons  as 
commissioners  of  an  authority.  (Sees.  4 
and  5.) 


5  comniissioners  of  bousing  authority  ap- 
appointed  by  Governor  with  the  consent 
of  the  Senate.    (Sec.  7978A.) 


Need  for  an  authority  in  a  municipality  first 
determined  by  resolution  of  governing 
tiody  on  own  motion,  or  upon  petition  of  25 
residents  of  municipality.  Resolution 
must  be  approved  by  Executive  Council 
of  Puerto  Rico.  The  Mayor  is  notified  of 
adoption  of  the  resolution  and  appoints  5 
persons  as  commissioners  of  authority  for 
municipality.    (Sees.  4  and  5.) 


Area  of  operation  of  authority 


City.    (Sec.  3). 


The  city  and  aret-  within  f  miles  of 
boundaries  thereof,  but  not  be- 
yond county  limits  where  city  is 
located.     (Spc.  3e.) 


Territory  of  Hawaii.   (Sec.  7978A.) 


For  municipality,  authority  area 
is  co-extensive  with  municipal- 
ity. The  Puerto  Rico  Housing 
Authority  does  not  include  any 
area  within  municipahty  hav- 
ing an  authority,  unless  con- 
sented to  by  it.    (Sec.  3f.) 


Term  of  members  of  authority 


First  members  of  authority  ap- 
pointed for  terms  of  I  to  5  years. 
Thereafter  the  term  is  5  years 
each.    (Sec.  3.) 


First  members  of  authority  ap- 
pointed for  terms  of  1  to  5  years. 
Thereafter  term  of  oflBce  5  years 
each.    (Sec.  5b.) 


First  commissioners  appointed  for 
terms  of  1  to  5  years.  Thereafter 
the  term  of  office  is  5  vears  each. 
(Sec.  7978A.) 


First  commissioners  appointed  for 
terms  of  1  to  5  years.  Thereafter 
term  of  ofBce  5  years  each.  (Sec. 
5.) 


Chart  IV. — Enabling  housing  legislation:  Provisions 

[Citation  refers  to  section  of  the  State  Housing  Authorities 


Provision 

Arkan- 
sas 

Califor- 
nia 

Colorado 

Connec- 
ticut 

Florida 

Georgia 

Illinois 

Indiana 

10 
10 
10 

10 

10 
10 
10 

10 
10 

10 
10 
10 

10 

10 
10 
10 

10 

8 

10 
10 

25 
25 

10 
ID 

Rent  or  lease  only  enough  rooms  (no  greater  number),  to  provide  safe,  sanitary  quarters 
without  overcrowding. 

8 

cost  to  occupants  of  heat,  water,  electricity,  gas,  cookinR  range,  other  necessary  facilities 
(whether  or  not  included  in  rent). 
For  families  with  3  or  more  minor  dependents,  the  income  ratio  shall  not  exceed  6  times  ren. 

tal. 
Excludes  families  with  aggregate  income  sufficient  to  rent  sanitary,  safe  quarters  within 

10 

25 

10 

area,  yet  maintaining  adequate  living  standards. 

10 
10 

10 
10 

Section,  or  preceding  section.  doe.s  not  limit  authority's  power  to  give  obligee  right  to  take 
possession  of  project,  if  default ;  appoint  receiver,  acquire  foreclosure  title  free  from  restric- 
tions. 

10 

10 

8 

10 

!25 

10 

■  Of  the  33  States  and  2  Territories  having  enabling  housing  legislation  as  of  October  1938,  9  had  no  provision:  Alabama,  Delaware,  Kentucky,  Montana,  New  York,  North 
Carolina,  Ohio,  Rhode  Island,  and  West  Virginia. 

»  Further  provision.  Sec.  26AA;  No  discrimination,  but  preference  to  United  States  citizens,  local  inhabitants,  and  families  expelled  from  demolished,  condemned  dwellings. 
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Compensation  of  members 


By  whom  appointed 


Limitations  on  eligibility 
of  members 


Power  to  select  and  pay 
additional  personnel 


Removal  of  directors 


Reasons  for  removal 


Members  of  authority  re- 
ceive no  compensation 
out  may  be  reimbm'sed 
for  necessary  expendi- 
tures.   (See-  6.) 


Members  of  authority  re- 
receive  no  compensation; 
may  receive  necessary  ex- 
penses, including  travel- 
ing expenses.    (Sec.  5b.) 


Commissioners  receive  no 
compensation.  Entitled 
to  necessary  expenses,  in- 
cluding traveling  ex- 
penses.   (Sec.  7978 A  ) 


Commissioners  receive  no 
compensation.  May  re- 
ceive necessary  expenses, 
including  traveling  ex- 
penses.   (Sec.  S.J 


Members  of  authority  ap- 
pointed by  Mayor.  (Sec. 
3.) 


Members  of  authority  ap- 
pointed by  Mayor  and 
confirmed  by  council. 
(Sec.  5a  ) 


Commissioners  appointed 
by  Governor  with  consent 
of  Senate.    (Sec.  7978 A.) 


For  Puerto  Rico  Housing 
Authority,  the  commis- 
sioners are  appointed  by 
Governor  with  consent  of 
Senate.  For  municipal- 
ity, appointed  by  Mayor. 
(Sec.  5.) 


No  provision  . 


Member  of  authority  may 
not  be  officially  con- 
nected with  political 
party.  Not  more  than 
2  members  of  authority 
may  De  officers  of  city. 
(Sec.  5a.) 


Not  more  than  3  commis- 
sioners shall  be  of  same 
political  party.  (Sec. 
7978  A.) 


Commissioner  may  not  be 
employee  or  officer  of 
Puerto  Rico  or  munici- 
pality.   (Sec.  5.) 


Authority  may  appoint  offi- 
cers, employees,  engineers, 
architects,  legal  assistants, 
and  prescribe  duties  and 
compensation.    (Sec.  5.) 


Authority  may  employ  sec- 
retary (executive  director)- 
technical  experts,  officers, 
agents,  employees,  and 
determine  qualifications, 
duties,  and  compensation. 
May  call  upon  city  attor- 
ney for  legal  services. 
(Sec.  5r.) 

Authority  may  employ  ex- 
ecutive ^secretary,  techni- 
cal experts,  officers,  agents, 
employees,  and  determine 
qualifications,  duties,  and 
compensation.  May  em- 
ploy counsel  or  call  upon 
Attorney  General  of  Terri- 
tory for  legal  services. 
(Sec.  7978A.t 

Authority  may  employ  sec- 
retary (executive  direc- 
tor) ,  technical  experts, 
officers,  agents,  employees, 
and  determine  qualifica- 
tions, duties,  compensa- 
tion. May  employ  coun- 
sel or  call  upon  Attorney 
General  for  leeal  services. 
(Sec.  5.) 


Mayor  may  remove  member 
of  authority  after  mem- 
ber receives  copy  of 
charges,  notice  of  hearing, 
and  jopportxmity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  3.) 

Mayor  may  remove  member 
of  authority  after  mem- 
ber receives  copy  of 
charges,  notice  of  hearing, 
find  ofportunity  to  be 
heard  in  person  or  by 
counsel-  Also  Sec.  17. 16  of 
Wisconsin  Statutes.  (Sec. 
8.) 

Member  of  authority  may 
be  removed  by  the  Gov- 
ernor after  the  member  re- 
ceives copy  of  charges,  no- 
tice of  hearing,  and  oppor- 
tunity to  be  heard  in  per- 
son or  by  counsel.  (Sec. 
7978E.) 


Commissioner  may  be  re- 
moved by  Governor  of 
Puerto  Rico.  For  munici- 
pality, commissioner  may 
be  removed  by  Mayor 
after  he  receives  copy  of 
charges,  notice  of  hearing, 
and  opportunity  to  be 
heard  in  person  or  by 
counsel.    (Sec.  7.) 


Official  misconduct,  neg- 
lect of  duty,  or  i  com- 
petence.   (Sec.  3.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office.    (Sec.  8.) 


Inefficiency,  neglect  of 
duty,  or  misconduct  in 
office,  or  wilful  viola- 
tion of  any  term,  provi- 
sion or  covenant  of  con- 
tract or  law  of  Terri- 
tory.   (Sec.  7978E.) 


Inefficiency,  neglect  of 
duty,  misconduct  in 
office.    (Sec.  7.) 


for  tenant  selection — Occupancy  restrictions  * 
Law  except  New  Jersey  =  Local  Housing  Authorities  Law] 


Louisi- 
ana" 

Mary- 
land 

Massa- 
chusetts* 

Michi- 
gan 

Missis- 
sippi 

Nebras- 
ka 

New 

Jersey 

North 
Dakota 

Oregon 

Pennsyl- 
vania 

South 
Carolina 

Tennes- 
see 

Texas 

Ver- 
mont 

Vir- 
ginia 

Wiscon- 
sin 

Hawaii 

Puerto 
Rico 

24-B 

24-B. 

24-B 

24-B 

24-B 

(10) 

44 
44 

44 

44 
44 

8 
g 
8 

8 
8 

10 
10 
10 

10 

9 
9 
9 

9 
9 

10 
10 
10 

10 

10 

10 
10 

10 

M3 
13 
13 

8-C 

8-r 

8-C 
8-C 

8-C 

32 
32 
32 

32 

10 
10 
10 

10 
10 

10 
10 
10 

10 

10 
10 
10 

10 
10 

27 
27 
27 

27 
27 

10 

(10) 

(10) 

(10) 

26.1A 
26.A.A 

2fiAA 
28AA 

26 
26 

10 
10 

10 

«13 

10 

' 

26 

flO) 

44 

44 

10 
10 

10 
10 

10 
10 

24-B 

(10) 

S 

10 

13 

8-C 

32 

10 

10 

27 

26 

10 

J  Files  schedule  of  rental  charges  with  the  State  board  of  housing. 

*  No  provision  as  to  the  number  of  dependents. 

*  "To  give  bondholder  or  trustee  the  rieht.    •    •    •" 

fl  Added  by  Act  No.  276,  Sec.  2,  Acts  of  1938,  approved  July  6,  1938. 
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National  Resources  Committee 


Chart  V. — Enabling  housing  legislation:  Provisions  for  rentals — nonprofit  operations  ' 

[Citations  refer  to  Housing  Authorities  Law  unless  otherwise  noted:  N'ebraska,  F.  C.  C.  H.  A.  L.  =  First-Class  Cities  Housing  Authorities  Law;  N'ew  Jersey,  L.  H.  A.  L.^ 

Local  Housing  Authorities  Law] 


State 

Lowest  possible  rates 
to     produce     safe, 
sanitary     dwellings 

To  reduce  rentals 
as    expedient, 
providing    does 
not  violate  Au- 
thority's     con- 
tract with  obli- 
gee 

Objectives  not  profit,  reve- 
nues to  local  State  body 

Rentals   only   high   enough   to 
produce  (plus  other  incomes, 
revenuesl     revenue     to    pay 
bond  principal  and  interest, 
maintenance,  operating  costs, 
insurance,  administrative  ex- 
pense 

Create,  maint-iin  reserve  durins 
at  least  6-year  period  succeed- 
ing  bond  issuance,    to   meet 
largest  principal  and  interest 
payments  due   on   bonds   in 
any  1  year 

Create 
reasonable 
re.serves 
for  con- 
tingencies 

Arkansas. 

Sec.  9.-  

Sec.  9 

Sec.  9      

Sec  9 

do 

do 

do 

do 

Sec.  30 

Sec.  30 

Sec.  30,  "to  meet  costs  of  opera- 
tion and  maintenance,  meet 
all  obligations." 

Sec.  9,  substitutes  term  "deben- 
tures" for  bonds. 

Sec  9 

Sec.  30. 

Florida- 

Sec.  9 

Sec.9... 

do 

Sec  9 

Georgia 

do 

do 

Illinois' 

Sec.  24 

Sec.  24 

Sec.  24 

Sec.  9 

Sec.  9 

Sec.  9 

Kentucky' 

Sec.  24-A 

Sec.  24-.\ 

Sec.  24-.\- 

Sec.  1,  Subsec.  9 

Sec.  I,  Subsec.  9 

Sec.  1,  Subsec.  9 

Sec.  26.\,\,  ".\nd  payments  in 

lieu  of  taxes." 
Sec  27 

Massachusetts 

Sec.  26AA 

Sec.  26.\.\,  "or  to  common- 
wealth." 

Sec.  27  "no  commission  shall 
construct,     operate     any 
such  project  for  profit." 

Sec.  7 

Sec.  26AA 

Michigan 

Sec.  27 -- 

Sec.  27,  p!us  reserve  of  5  percent 
shelter  rentals  for  payments  in 
lieu  of  taxes. 

Mississippi 

Sec.  7.. 

Sec.  7 

Sec.  9,  F.  C.  C.  H.  A. 
L. 

Sec.  9,  L.  H.  A.  L 

Sec.9 --. 



Sec.9,  F.  C.  C.  H.  A.  L.... 
Sec.  9,  L.  H.  A.  L 

Sec.9,  F.  C.  C.  H.  A.  L 

Sec.  9,  L.  H.  A.  L 

Sec.9,  F.  C.  C.  H.  A.  L... 

Sec.  9,  L.  H.  A.  L 

Sec.  9 

New  Jersey 

North  Dakota 

Sec.9.. 

do 

do 

do 

do 

Pennsylvania 

Sec.  12 

Sec.  12,  "no  authority  shall 
construct,  operate   •    •    • 
for  profit." 

Sec.  8-B 

Sec.   12,   "to  make  such  pay- 
ments, if  any,  in  lieu  of  taxes. " 

Sec.  8-B  .  . 

South  Carolina 

Sec.  8-B _. 

Sec  8  B 

Tennessee 

Sec.  31 - 

Sec.  31 

Sec.  31 

Sec.  9 

Sec  31 

Texas 

Sec.9 

Sec.9 

Vermont 

do 

do 

do 

do 

Virginia 

do.... 

do 

do 

do 

Wisconsin. 

Sec.  26 

Sec.  26 

Sec.  26 

Sec.  26 

Hawaii 

Sec.  25 

Sec.  25  to  authority  or  "to 
the  Territory." 

Sec.  9.  "or  to  the  govern- 
ment of  Puerto  Rico." 

Sec.  25 

Sec  25 

Puerto  Rico 

Sec.9.... 

Sec.  9 

Sec.  9 

1  Of  the  33  States  and  2  Territories  having  enabling  housing  legislation  as  of  October  1938,  9  had  no  provision:  Alabama,  Connecticut,  Delaware,  Montana,  New  York,  North 
Carolina,  Ohio,  Rhode  Island,  and  West  Virginia. 

'  Create  reserve  during  at  least  10-year  period  succeeding  bond  issuance  to  meet  largest  principal  and  interest  payments  due  in  any  2  consecutive  years;  create  reasonable 
reserve  solely  from  contributions,  grants  from  Federal  Qovernment  or  State  public  body  to  meet  maintenance,  operating  costs,  bond  principal,  and  interest  payments. 

'  Kentucky,  Municipal  Housing  Commission  Law,  Sec.  11:  Rents  and  other  revenues  of  housing  commission  shall  be  applied  (1)  to  pay  interest,  principal  of  bonds  issued; 
(2)  costs  of  maintenance  and  operation:  (3)  reserve  for  depreciation;  (4)  excess  rents  for  annual  period  to  prepay  interest  obligations  of  housing  commission  when  due  (in  sequence 
Biven). 

*  Eight-year  period  succeeding  bond  issuance. 


state 


Alabama.. 
Arkansas- 


California. 


Colorado. 


Connecticut - 


Delaware.. 
Florida.... 


Georgia. 
Illinois.. 


Indiana. 


Kentucky. 
Louisiana. 

Maryland. 


Massachusetts., 
Michigan 


Mississippi - 

Montana 

Nebraska... 


New  Jersey. 
New  York-. 


North  Carolina.. 
North  Dakota... 
Ohio 


Oregon 

Pennsylvania.. 

Hhode  Island.. 


South  Carolina.. 
Tennessee , 


Texas 

Vermont. 
Virginia.. 


West  Virginia. 
Wisconsin 


Hawaii 

Puerto  Rico. 


ities  Law;  E.  D,  L.^Eminent  Domain  Law] 


Cooperating  agenc 


ter  any  housing 
project  has  been 
Gund  to  be  con- 
it  ructed  so  as  to 
promote  the  pub- 
ic interest  and 
ifford  necessary 
jafety,  sanita- 
tion, and  other 
protection ,  n  o 
;ity  shall  require 
iny  changes  to 
Pe  made  in  proj- 
ect or  its  con- 
struction. 


1),  U.  C.  L. 
g),H.  C.  L. 


3,H.  A.L... 
j),  H.  C.  L... 


(k),  H.  A.  L. 


State,  any  county,  city,  municij 
of  the  State.  

City,  town,  county,  municipal c</--,   tj    a    T 

mission,  district,  authority,  o(*^'' 

or  other  public  body  of  the  Sti 
City,  city  and  county,  town,  cOj  ^   jj   r   L 

municipal  corporation,  comni  '*     ■     ■     - 

authority,  other  subdivision  oi 

the  State. 
City,  any  subdivision,  agency,  Cxj  C   L 

ity,  corporate  or  otherwise,  oi 

Federal  Government. 
City,   borough,   town,  municiil  /f\  h   A   L 

district,  or  other  subdivision  <i  ^  ''  ^-  ^-  ^■ 
City,  village,  and  incorporated  1 
City,  town,  county,  commissiorfj'C'v;*  q'V" 

poration,  district,  authority,  d  '' 

sion  or  pubhc  body  of  the  Stal 
City,  town,  county,  municipal  c<l  x   h   C   L 

mission,  district,  authority,  ant'''  '^-  '^^     - 

sion  or  public  body  of  the  Stal 
City, village,  incorporated  towD,TT  q   t 

ipal  corporation,  commission,  ' 

ity,  or  other  subdivision  or  pu 

State. 
City,  town,  county,  commissi4j\   jr  p  t 

thority,  municipal  corporation  ''  '^■'-'-  '^- 

division  or  public  bodies  of  th| 
Cities  of  first  and  second  class.. 
City,    town,    incorporated     vilt^ 

otber  public  body  of  the  Sta 
.\ny  incorporated  city  or  town, 

municipal  corporation,  comn 

authority,  other  subdivision  o 

the  State. 
City,  town,  or  appropriate  boar 
City,  town,  incorporated  viUagef 

politan  district,  or  other  subd 

body  of  the  State. 
City,  town,  village,  county,  mi 

tion,  commission,  district,  au 

subdivision  or  other  public  be 
State,  its  subdivision  and  age 

county,  city,  or  municipality 
City,  town,  village,  county,  mi 

tion,  commission,  district,  a 

subdivision  or  public  body  of 
City,  town,  borough,  village,  to 

school  district,  authority,  or  ■ 

subdivision  of  the  State. 
Municipality,  county,  city  or  f 

subdivision,   agency  or  instri  ■ 

porate  or  otherwise  of  the  Sta 
State,  its  subdivisions  and  ag 

county,  city,  or  municipality  c 
City  of  more  than  5,000  inhabit 

ties.  r 

City,  village,  township,  county 

poration,    commission,    disti 

other  subdivision  or  public  boi 
City,  town,  county,  municipal! 

district,  authority,  otber  subdi 

body  of  the  State. 
City,  borough,  town,  township, 

pal  corporation,  commission,  ( ,.    „   p   _ 

ity,  other  subdivision,  or  put'''  a.  c.  L. 

COjiinofiiitealth, 
State,  its  subdlvlsiotts  and  age 

county,  city,  town,  or  mun 

State. 

City,  town,  and  village 

State,  its  subdivisions  and  age  h.  C.  L 

county,  city,  or  municipality  ( 
City,    town,    county,    muuiciph),  H.  C.  L 

commission,  district,  authorit 

vision  or  public  body  of  the  St 
City,  town,  county,  municipali  

district,  authority,  other  subdf 

public  body  of  the  State. 
City,  town,  county,  municipal  c< 

mission,  district,  authority,  ot 

or  public  body  of  the  Commoi 
City 


j),  H.  C.L. 


h),H.  C.  L.. 


h),  H.  C.  L.. 


h),H.  C.  L.. 


City,  town,  incorporated  village,,(j),  H.  a.  L. 

ipal  corporation,  commission, 

ity,  other  subdivision  or  pub. 

State. 
Counties,  city  and  county,  cil 

village. 
Government  of  Puerto  Rico,  ani),  u.  c.  L.. 

strumentality   thereof  or   anj 

including  the  Capital. 


Grant  easements, 
licenses,  or  any 
other  rights  or 
privileges 


9,  H.  A.  L- 


4(8),  H.  C.L. 


4(a),  H.  C.L 4(6),  H.  C.L. 

S,  H.  C.L 


Provide  custom- 
ary services 
for  benefit  of 
occupants  of 
housing  projects 


3(1),H.C.L. 
24,  H.  A.L... 


5,  H.C.  L_ 


2,  H.  C.L.. 
19,  H.  A.  L. 


8,  H.  C.L 

do 

4(j),  H.C.L. 

6,  H.  C.L 


26X  (a),  H.  A.  L. 
22  (a),H.  A.L... 


10(h),  H.  A.  L... 


23  (a),  H.  A.  L.. 
13,  H.  A.  L 


4  (a),  H.  C.  L... 


.Appropriate  ad- 
ministrative ex- 
penses and  over- 
head of  Author- 
ity tor  first  year 


26,  H.  A.  L. 
0,  H.C.L. . 


21,  H.  A.  L- 


6,  H.  C.  L. 
do 


6,  H.  C.L. 


6,  H.  C.  L. 


26X  (g),  H.  A.  L. 
4  fg),  H.C.  L... 


22  (e),  H.  A.  L. 


3  (b)  (1),  H.C.L. 
6, H.C.L 


6(g),  H.C.L 

69(2),M.H.  A.L. 
3  (b)  (1),  H.  C.  L. 


4,  H.C.  L.. 


6,  H.  C.  L.. 
9,  H.  A.  L.. 


3(b)  (1),  H.C.L. 
4a  (b),  H.  C.  L.... 

21,  H.  A.  L 

23  (e),  H.  A.  L.... 


7,  H.  A.  L -. 

28(c),  H.  A.  L.... 


3  (b),  1,  H.  C.  L.. 

4  (e),  H.  C.  L 


26U,H.  A.  L.. 
6,  H.C.L 


4,  H.C.L. 
6,  H.C 


6.5,  M.  H.  A.  L.. 
4,  H.  C.  L 


6,  H.  C.  L.. 


,  H.  C.  L.. 


8,  H.  C.  L... 
6,  H.  C.  L... 

23,  H.  A.  L.. 


30,  H.  A.  L... 


4,  H.  C.  L.. 
6,  H.  C.  L. 


Power  of  munici- 
pality to  acquire 
land  by  eminent 
domain  for  an 
Authority 


70(2),M.H.  A.L. 


1,  E.  D.  L. 


,  E.  D.  L.. 


Enter  into  agree- 
ments with  re- 
spect to  the  ex- 
ercise by  public 
bodies  of  powers 
relating  to  the 
repair,  elimina- 
tion, or  closing 
of  unsafe,  insani- 
tary, or  unfit 
dwellings 


4  (k),  H.C.L. 


26X  (i),  H.  A.  L 
22((),H.  A.  L. 

5(h),  H.  C    L. 


4a  (a),  H.  C.  1. 


23  (f\  H.  A.  L 


4  (0.  H   C,  L. 


1  Includes  municipal  corporation,  commission,  bo; 
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housing  cooperation  provisions 

Law;  H.  A.  L.  =  HouslnR  Authorities  L^w;  M.  fl.  A.  L.-Muulolpal  Housing  Authorities  Law;  E.  D.  L.*> Eminent  Domain  Law] 


Ci>o[>eraiinE  agenclei 


V,  tnunlripal  corporH- 
I,  Qudiorily,  or  other 
lit  l,odV, 

I  nirencies,  and  any 
i.lity  of  the  6tale. 


Stale,  any  counly.  city,  munidpality,  or  agency 
of  the  State. 

City,  town,  county,  municipal  corporation, 
mifsion,  district,  authority,  other  subdivision 
or  other  public  body  ot  tbe  State. 

City,  city  and  counly,  town,  counly,  borouph, 
muoicipal  corporation,  commission,  district, 
authority,  otber  subdivisloD  or  public  body  of 
tbe  State. 

City,  any  subdivision,  agency,  or  Instrumental- 
ity, corporate  or  otiierwise,  of  either  State  or 
FBiJera!  Oovcrnmenl, 

City,  boroupb,  town,  municipal  corporation, 
diiitrict,  or  other  subdivision  of  tbe  tiiate. 

City,  vlllaee,  anil  incorporated  tuwn.s 

City,  town,  oounly,  commission,  municipal  cor- 
jxiratlon.  district,  authority,  or  otber  subdivi- 
sion or  public  body  ot  the  State. 

t'lty,  town,  county,  municipal  corporation,  com- 
mission, district,  Buthnnty.  and  other  subdivi- 
sion or  public  body  of  the  Slate, 

Cit  y,  village,  incorporated  town,  county,  munic- 
ipal corporation,  commission,  district,  author- 
ity, or  other  subdivision  or  public  body  of  the 
Stale. 

City,  town,  county,  commission,  district,  au- 
thority, municipal  corporation,  and  other  sub- 
division or  public  bodies  of  tbe  Swte. 

Cities  of  first  and  second  class 

City,  town,  incorporated  vlila^ie,  parish  or 
other  public  body  of  ihe  State.  > 

Any  Inoorporated  cliy  or  town,  or  any  counly, 
municipal  corixirution,  com  mi  5."  ion,  district, 
Butborlty,  other  subdivision  or  public  body  ol 
the  State. 

City,  town,  or  appropriate  hoard  or  olllcers 

City,  town,  incorporuted  villaee,  wunty,  metro- 
politan district,  or  other  subdivision  or  public 
body  of  the  S^t:ite 

City,  town,  nil-.. 

lion,  CO)tir<ir    M 

subdivi-c.      , 

SUte,    K^     i:     ' 
county,  (1!  ■.  "I 

City,  town,  villriEe.  county,  municipal  corporu- 
tlon,  commlxslon,  di:>trlct,  authority,  other 
subdivision  or  public  body  of  the  State. 

City,  town,  borough,  viJlFige,  towiublp,  county, 
school  district,  authority,  or  other  politlcn! 
subdivl<;ion  of  (he  Stiite. 

Muolcipallty,  county,  city  or  ttnl  class  village, 
subdivision,  asency  or  Instrumentality,  cor- 
porate or  othorwbe  of  the  State. 

State,  Ita  subdivisions  and  a(;oncles,  and  any 
county,  city,  or  municipality  of  the  State 

City  of  more  than  6,000  Inhabitants,  and  coun- 
ties. 

City,  village,  township,  county,  municipal  cor- 
poration,   ccmmlssfon,    district,    authorilv, 
other  subdivision  or  public  body  of  the  State. 
City,  town,  county,  municipality,  commission, 
district,  authority,  otber  subdivision  or  public 
body  or  the  State. 
City,  borough,  town,  township,  counly,  munici- 
pal corporation,  commission,  district,  author- 
I; J,  other  SQbdivislon,  or  public  bodyol  th^ 
r-^^tiibdttealiii, 
State,  its  aubdivlslotu  and  aeencle.i,  fknd  any 
counly,  city,  town,  cr  muolcipallty  ot  the 
Slate. 

City,  town,  and  village 

State,  iu  subdivisions  and  agencies,  and  any 
county,  city,  or  municipality  ol  the  Slate. 

City,  town,  county,  municipal  corporation. 
commission,  district,  authority,  other  subdi- 
vision or  public  body  ot  the  State. 

City,  town,  county,  municipality,  commission, 
district,  authority,  other  biibdlvhiou  or  other 
public  body  of  the  State. 

City,  town,  county,  muDlcipal  oorporation,  com- 
mission, dbtrlct,  authority,  other  subdivision 
or  public  body  of  tbe  Commonwealth. 

City 

City,  town.  Incorporated  village. county,  mimlc- 
IpaJ  corporation,  commission  district,  author- 
ity, otber  subdivision  or  puolic  body  et  the 
State 

Counties,  city  and  county,  cities,  town  and 
village. 

Oovemment  of  Puerto  Rico,  any  oeency  or  in- 
strumentality thereof  or  any  inuniclpallty 
including  the  Capital, 


De^licale.  wll,  con- 
vey, or  lease  any 
property  to  u 
nouslne  author- 
ity 


3(a).  n.  C.  I,... 
2S(e).  U    A.  L.. 


4(n;.  II.  C,  L 


4  {6',  H.C.  L-. 
4(o),li.C.  L.. 


3(a),H.C.L.-.. 
4(n),  H.C-L... 

5(a).  H.  C.  I 

fllt(2(,  M.n,  A.L 

3{m1,  U.  C.  L 


(a),  a.  C.L.. 
4(B),  U,  C.  L.. 


3  (at.  H.C.  L.., 
4{nl.  II   C,  I... 

»(al,  11.  A.L. . 

23{i->.  H.  A    I. 


3  (n),  H,  C.  L.. 
*(aj.  U.  C.  L.. 


Provide  and  main- 
tain parks,  scw- 
a(:e,  water,  and 
other  f.icililie? 
adjacent  to  oi  in 
connection  wirh 
hou)>ini!  projects 


3(2),  U.  C.  L.. 
25(b).  11.  A.L. 

4(b).  H   C.  L.. 


20(b),U.  A.L.. 


4'b),  H.C.L._. 
4(b),  H.C.L.... 


22(b).  H.  A.  L.. . 

3(b)(2),  H.C.  L, 
4(b).  n.CL.... 

fi(b),U.C.  L.... 

6e(2),M.H.  A.L 

3(b)  (2),  H.  C.  L. 


3(b),H.  C.L..... 

*(b).  H.  C.  L 

do 


0,  H.  A.  L.. 


3  (b)  (2).  U.  C.  L 

4  (b),  H.C.  L.... 

2a(b),  H.  A.  L... 
23(bi.  11,  A.  L.,. 


3(b3),  H.  C.  L.. 
4(b),  H,  C.L..., 


Eater  into  any 
agreement  to 
open,  close. 
ptive.  Install,  or 
change  the  grade 
of  streets,  road?, 
roadways,  al- 
leys, sidewalks, 
or  other  such 
facilities 


3  (3),  H.C.  L.. 
2.1  (c).  H.  A,  L. 


2,H-C.L 


8.  H.  A.L 

4{c),U.C.L.. 


SOX  (c),  H.  A.L- 
lCc),  H.C.  L 


3  (b>  (3),  H.  C.  L. 
4(c),  H.C.  L.. -. 

5(e).  H.C.  L.--.. 

69  (2),  M.n.  A.L. 

3  (b)  (3).  H.  C.  L. 


3(c),H.  C.  L 

^{o;,  H.C.  L 

4(c),  H.C.  L 


8,  H.  A.  L_ 


3  (b)  (3),  H.  C.  L. 
4(c),  H.C.  L 

22(C).  H.  A    L.... 

23(c),  H.  A.  L..,. 


3  (b  3),  H.  G.  I, 

4  (C),  H.  C.  L.. 


May  incur  tbe  en- 
tire e:(pense 
(subject  to  rc- 
imbursemenl  by 
Ibe  Authority) 
of  any  public 
improve  men  Is 
without  as.*ess- 
ment  against 
abutting  prop- 
erly owners 


3  (3),  n.  C.L— 
25(h),H,  A.L.. 


20(0.  H.  A.L._, 


4a).U-C   L_.. 
4(h),  H.C.  L... 


2CX(e^,  n.  A.L. 
4(1),  H.C.  L.-.. 


3(h)  (3),H.C.L. 
4(i),  H.C.  L 

5(k),  H.C.  L 

6(»(2),M.  H.  A.  L. 

3(b)(a),  n.C.  L. 


3(1).H.C.L 

4(1),  H.C.  L 

4(g),  H.C.  L 


3(b),  H.C.  L.. 
4(i).  H.  C.  L.. 


3  (c),  H.  C.   L 

4(1),  H.  C.L 


To  make  any : 
conveyance, 
lease,  witt 
appraisal,  pi 
notice,  "'• 
lisement, 
public  " 


nt,        01 
bidding 


3(d),H.  C.  L-.. 
2B(h),H.  A.  L.. 


4  Oc),H.  C.  L...., 
4{h).n,  C.L.... 


22(1),H.  A.L... 

3  (b)  (3),  n.  C.  L 

4  (I).  H.  C.  L--.. 

6  (k),  H.  C.  L.... 
6fi{2).M.H.A.L 
3  (b)  (3).  H,  C.  L 


1(1),  H.C.  L.... 


3(b),H.  C.  L.. 
4(i),  H.  C.  L.. 


2(0).  H.  C.  L... 
4a),H.  C.  L... 


Donat  Ion  of  money 


20,H.  A.  L...- 
6.  n.CL 


21,  H.  A.  L.. 
«i"H.'c'.LV"; 


6,  H,O.L 

6,H.  C.  L 


4,H.C.L 

6,H  C.L 

7.  H.  C.  L 

65(1).  M.n  A.: 
4.  H.  C.  L 


f,  H,  C.  L 

....do 

8,  H.C.  L 


23.  H.  A.  L.. 

24,  H.  A.  L.. 


4,  H.  C.L.. 
0,  H.  C.  L.. 


Loan  of  money 


26,  H.  A.  L.. 
0,  n.  C.  L... 


....do 

4(10,  U.  C.L. . 


6,  H.C.  L._ 

0.  H.  C.  L 


4,  n.CL 

6,  H.C-L 

7,  H.  C.L 

06(2),M.H.  A.L 
4,  H  C.  L 


6,  B.  C,  L 

....do 

C,  H,  C.L 


8,  H.  C.  L... 
6,  H.  C.  L... 

23.  H.  A.  L.. 

24,  ir.  A.  L.. 


4.  U.  C.  L... 
6.  H.  C.L... 


Plan  or  replan, 
tone  or  retone 
any  part  ot  such 
State  public 
body 


3(3).  H.C.  L... 
26(d),H.  A.L.. 


20(d),  H.  A.  L.. 


B,  H.  A.  L 

4(d).  H.  C.  L.- 


4(b),H.  C  L 


4(d).  n.CL 

22(d).  H.  A.L.-.. 

3(b),  (3)H.  C.L, 
4(d),  H.C.  L 

6(d),  H.  C.L..... 

69  (2).  M.n.  A.L 

3(b)  (3),  H.  C.  L 


3(d),H.C.  L-.-.. 
4(d).  H.C-L..... 
10  0)  (3),  H,  A,  L. 

6.  H,  A  L ,.-, 


3  (b)  (31.  II.  C.  L 
4(d),H.C.  L.— 

22(d),  H.  A,  L... 

23(d),  n,  A.  L... 

7,  H.  A.  L. 


8(d),' 


.A,  L.. 


3(b),4.H.  C.  L... 
4(d).  H.C.  L 


Make  oiceptions 
from  building 
regulations  and 
ordinances 


25  (d),  H.  A.  L.. 
4  (d).  H.  C  L... 


....do 

4(0).  H.C  L 

4{b).H,  C.L 


Any  city  or  town 
may  change  its 
mop 


3  (3),  n.CL 

25(d),  H.  A.L.... 

4(d),  H.C  L 

2,H.C.L 

20(d).  n.  A.L-.. 

iWi'u.c'.'h.'.'.'.'. 

do 


4  (d),  H.  C.L 

4  (d),  H,  C  L. 


SuX  (d),  H.  A.  L.. 
4(d).  H- C.L.... 


4(d).H.C.L.. 
6(d).  n.C.  L.. 


3(d),U.  C.L.... 
4  (d).  H  C  L.... 


4(d),  H.C-L 


4(d).H.  C.  L 

4(d),  H.C.  L 

26X  (d),  H.  A.  L. 
4(d),n.  C.  L...., 

22(d),H,  A.L... 

3(h)  (3),  H.C.  L 
4(d).  H.C.  L.... 

6(d).  H.C.  L.... 

69(2),M.H.A.L 

3  (b)  (3).  H.  C.  L 


3  (b)  (3).  H-  C  L 
4(d),  n.  C.  L.... 

22(d),  H.  A    L... 

23  (d),  H    A.  L... 


3(b),  (4),  n.CL. 


Enter  into  agree- 
ments with  a 
housing  author- 
ity or  Federal 
Government  re- 
specting action 
to  be  tabcn  by 
a  State  public 
body  pursuant 
to  any  of  the 
powers  granted 


25  (<•).  H.  A.  L.-.. 
4(e).  n.CL 


8,  H.  A.  L 

4(e).  H.C.  L.. . 


....do 

4(0,  H.C  L.... 


4  (c),  11.  C.  L.. 
4ic),  H.  C.L.. 


26X(i),H.  A.  L. 
4(e),  n.CL.... 


4(e).  n.CL... 
5(c).H.  C  L... 


3(o).D.  C.L. 

4(e),  H.C.  L 

4(d).  H.C   L... 


B,  n.  A.L 

4(e).  H.C.  L-.. 

22(e),  HA.  L.. 

23(1),  H.  A   L.. 


3  (c),H.  C  L.. 

4  0),H.C.L.. 


Do  any  and  all 
things  necessary 
or  convenient  to 
aid  ond  coopei- 
ate  In  the  plan' 
ning,  under tak 
ing.  construc- 
tion, or  opera- 
tion of  bousing 
projects 


35(0,H.  A.L.. 
4(0.  H.C  L... 

2,n.  C-  L 

20  (f),  H.  A.L.. 

8,  H- A.  : 
4  (0.  H, 

do.- 

4(1),  H-C.L.- 
4(<J),  H.CL 


4  (i),  H.C.  L 

4(0.H.C.  L- 


22(h),  H.  A.L... 

6,  H.CL 

((0,H.C.L-,.. 

6(0,  H.CL 

66,  M.H.  A.L.... 

7,  H.C  L 


3(0.  H.C.  L 

4(0,  H.C  L 

4(e),  H.C.  L 


6,  H.  C.  L 

4(n,H.  O.L 

22(0,  H.  A.L.,- 

23(h),  B.  A.  L... 


8,  H.C,  L 

4(h),H.  C-L.... 


Alter  any  housing 
project  bos  been 
found  to  be  con- 
structed so  OS  to 
promote  the  pub- 
lic Interest  and 
alTortl  necessary 
safety,  sanita- 
tion, and  other 
protection ,  n  o 
tily  shall  reiulro 
any  changes  to 
be  mado  in  proj- 
ect or  its  con- 
struction. 


26(g).  H,  A.  L.. 
4{h).H   C   L... 

2,H   C.L 

20(f),H-A.L.. 
'4"(h)VH"c"L"." 
4(g),  H-C  L... 
6,H-CL 

4(0, H.CL. .- 


4(1),  U.C    L.. 
4(e),  H.CL-. 


4  a),  H.  C.  L-.. 
22(k),H.  A.L.. 


4  (li),  H.  C.  L- 
6  0).  B.C.  L.. 


3  (b).H.  C,  L.. 

4  (h),  H.  C.  L.. 


10,  n,  C  L 

4(h),  B.C.  L  . 


Orant  easements, 
licenses,  or  any 
other  rights  or 
privileges 


26X(B),  H.  A.  L. 
32(a),  H.  A.L... 


10(h),  H.  A.  L.. 


Z3(a),  H.  A.  L..  . 
13,  H.  A.  L..-. 


4(&),  H.  O.L... 


Provide  custom- 
ary services 
for  benefll  of 
occupants  ot 
housing  proJeclG 


3(0,  H.CL.. 
24,  HA.  L.... 

5.  U.C.  I 

2,  H.CL 

19,H.A.L.... 

irH.cVLV-il! 

....do 


6,  H.CL 


4  (6),  H.  C.  L... 
6.  H.CL 


2UX  (eK  H.  A.  L. 
4  (g), la.  C.L... 


3  (b)  (1),  H.CL 
6,n-C.L 

6(g),  H.C.  L.,.. 

(;tt(lij.M  li   A   L 

3  (b)  (I).  U.  C,  L, 


4,  H.C.L.. 


B,  U.  C  L.. 
B,U,  A.  L.. 


3(b)  (I),  H.  C.  L 
4a  (b),  H.CL... 

21,  H.  A.  L 

23  (ej.  H.  A.  L... 


3  (b),  ],H.  0.  L. 

4  (e).  H.  C.  L.... 


Appropriate  ad- 
ministrative ex- 
penses and  over- 
head ol  Author- 
ity for  first  year 


Power  of  munici- 

fiality  to  acquire 
and  by  eminent 
domain  for  an 
Authority 


Enler  Into  agree- 
ments with  re- 
spect to  theei- 

ercise  by  public 

bodies  of  powers 
relating  to  tbe 
repair,  elimina- 
tion, or  closing 

of  unsafe,  insani- 
tary, or  unfit 
dwellings 


26,  H.  A-L 

6,  H.CL.... 

21,H.  A.L 

6,"h.clV.".'.!;;; 

—  .do 


4,  H.CL... 
6,  H.C 


65.  M,  H.  A.L.. 
4,  H.C  L 


fi,  H.  C  L... 

6,  H.CL... 


8,  H,  0.  L... 
6,  H.  C.  L— 


4,  H.  C  L.. 
fl,  H.  0.  L.. 


20X  (0.  H-A.L 
22(0.H.  A.L, 


70  (2).  M.H.  A.L. 


I  Includes  mnolcipal  corporation,  commission,  bovd.  district,  authority,  otkof  subdlTlslon  or  publlooorporollon,  or  maoldpallty. 


Uaiie— :i9     (Faccp,  C6) 
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Chart  VII. — Enabling  housing 
|For  the  33  States  and  2  Territories  having  housing  enabling  legislation  as  of  October  1938,  this  table  indicates  salient  provisions  with  reference  to 


Bonds  may 

be  payable— 

Maximum 
term 

Maximum 

ipterest  rate 

(percent) 

Stats 

Exclusively 
from  income 
and  revenues 

of  project 
financed  by 
such  bonds 

Exclusively 
from  income 
and  revenues 
of  designated 
projects 

From  rev- 
enues gen- 
erally 

.^-dditional 

security  of 

mortgage  on 

property 

.Additional 
security  of 
pledge  of 
revenues 

Full  faith 

and  credit  of 

authority 

may  be 

pledged 

Plus  addi- 
tional secur- 
ity of  mort- 
gage of  prop- 
erty and  rev- 
enues 

Plus  addi- 
tional secu- 
rity of  pledge 
of  revenues 

Yes. 

Yes.... 

Yes 

Yes 

Yes    

Yes 

Yes 

40  years 

6 

6 

4H 

6 

6 

Yes 

Yes 

Yes 

Yes      

Yes 

Yes 

Yes. 

Yes 

Yes      

Yes 

Yes.. 

Yes 

Yes 

Yes 

Yes  

Yes 

Yes 

60  years 

Florida 

Yes      

Yes  

Yes  

Yes 

6 

6 

6 

6 

Georgia.. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes    

Indiana ..- 

Yes      ..    .. 

Yes 

Yes      .. 

Yes 

Yes 

Kentucky 

Yes 

Yes 

Yes 

Yes 

Yes 

Louisiana. 

Yes 

Yes .- 

Yes 

Yes 

Yes 

6 
6 

Maryland 

Yes 

Yes 

Yes 

Yes 

Yes 

Massachusetts 

Yes.... 

Yes  .  ..      . 

Yes 

Yes 

Michigan 

Yes 

Yes 

(!) 

6 

6 
6 

6 

6 
6 
6 

6 
6 

6 
6 

6 

6 
6 

6 

6 
6 

6 

6 
6 

Missis.sippi 

Yes 

Yes ., 

Yes... 

Yes 

Yes 

Yes 

Montana 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

60  years 

Nebraska  ' 

Yes 

Yes 

Yes..      . 

Yes 

Ye^ 

New  Jersey 

Yes 

Yes 

Yes 

Yes 

Yes 

New  York  7 

North  Carolina 

Yes 

Yes 

Yes.. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

60  years 

North  Dakota 

Yes 

Yes 

Yes.. 

Yes 

Ohio 

Yes 

Yes 

Yes. 

Yes 

Yes 

Oregon  > 

Yes 

Yes 

Yes..      . 

Yes 

Yes 

Pennsylvania '.. 

Yes 

Yes.... 

Yes... 

Yes 

Yes..  .  . 

Yes 

Yes. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

60  years 

South  Carolina 

Yes 

Yes 

Yes 

Yes  .  . 

Yes 

Tennessee 

Yes 

Yes  .     . 

Yes 

Yes 

Yes 

Yes 

Yes 

60  years 

Texas ' 

Yes 

Yes. 

Yes...  . 

Yes 

Yes 

Vermont 

Virginia '» . 

Yes 

Yes 

Yes 

Yes 

Yes 

West  Virginia 

Yes 

Yes 

Yes.     .. 

Yes 

Yes 

Yes 

Yes 

Wisconsin 

Yes 

Yes. 

Yes 

Yes 

Territory  of  Hawaii  " 

Yes 

Yes 

Yes 

Yes 

Yes 

60  years 

Puerto  Rico" 

Yes 

Yes 

Yes 

Yes 

Yes 

'  Bonds  not  to  be  issued  until  consent  given  by  Public  Works  Board  of  Alabama. 

'  Authority  may  submit  bonds  to  .Attorney  General  of  the  State  for  certification. 

'  Bonds  to  mature  annually,  first  installment  payable  in  3  to  5  years,  no  installment  to  exceed  2!^  times  smallest  previous  installment. 

'Act  provides  that  bonds  are  legal  investments  when  secured  by  first  pledge  of  revenues  or  first  mortgage  lien  on  property  of  value  not  exceeding  6654  percent  of  bonds  out- 
Btandmg. 

»  Authority  may  submit  bonds  to  Auditor  of  Public  Accounts  for  certification. 

'Legal  investments  when  secured  by  pledge  of  revenues  of  housing  project  and  bv  pledge  of  annual  contributions  to  be  paid  by  Federal  Government,  provided  that  building 
ana  loan  associations  may  only  invest  in  them  when  secured  by  mortgage  not  exceeding  80  percent  of  value  of  property. 
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Bonds  tax  exempt 

Sale 

Price  at  which  bonds  are  to 
be  sold 

Authority  may  pur- 
chase own  bonds 
at  not  more  than 
principal  amount 
and    accrued    in- 
terest 

Legal  investments 

For     enumerated 
public  and  pri- 
vate funds 

For    enumerated 
funds  only  when 
secured  by  first 
lien  on  revenues 
or  first  mortgage 
of  property  and 
bonds  do  not  ex- 
ceed   66?^    per- 
cent   of    value 
thereof 

Provisions  by  which  gov- 
ernmental    agencies 
may  purchase  bonds  of 
authorities 

Public   sale,    or    private    if   to 
United  States. 

do             -.- 

Interest  cost  to  maturity  not 
to  exceed  6   percent   per 
annum. 

Y'es     

No  provision. 

Yes 

Yes 

Yes.     See  previous  col- 

Yes 

do 

do 

Yes            

umns. 
Any  State  public  body 

do 

Interest  cost  to  maturity  not 
to  exceed  6  percent  per 
annum. 

Yes          

may  purchase. 

Yes 

Only  to  Federal  Government 

Yes 

Yes.      (Tax    ex- 
emption law.) 
Yes 

Public   sale,    or    private    if   to 
United  States, 
do                                        -  — 

Not  less  than  par 

Yes      

Any  State  public  body 

Yes 

-      do 

Yes     

may  purchase. 

Not  less  than  par  and  ac- 
crued interest. 

Anv  State  public  body 

Yes.      (Tax    Ex- 
emption Act.) 

Public   sale,    or    private    if   to 
United  States. 

Yes           

may  purchase. 
-\ny  municipal  corpora- 

tion may  purchase. 

Yes 

Public  sale,  or  private  it  to  a  gov- 
ernment. 

Public    sale,    or    private    if    to 
United  States. 

Not  less  than  par 

do 

Yes          

Yes 

Yes.     See  previous  col- 

Yes 

Yes      

umns. 

do         .... 

City  or  town  may  pur- 

Yes 

Public    sale,   or   private    if   to 
United  States. 

do 

do 

Yes" 

chase. 

do 

Yes      

Yes 

Do. 

United  States, 
do 

Interest  cost  to  maturity  not 
to  exceed  6  percent  per 
annum. 

Not  less  than  par 

Yes  

(') 

Yes.    See  previous  col- 

Yes.     (Tax    ex- 
Yes 

do 

Yes.      First     Class 
Cities   Law.     N. 
P.— Metropolitan 
Cities  Laws. 

Yes 

umns. 
Any  State  public  body 

do 

do     . 

(•).... 

may  purchase. 
.\ny   public  body   may 

Yes 

Public  or  private  sale 

A.i  such  price  or  prices  as 
authority  determines. 

Interest    cost   to    maturity 
not  to  exceed  6  percent 
per  annum. 

Yes  

For  city  and  State '. 

Yes.   For  city  and 

State. 
Yes 

purchase. 
Municipality    or    State 

Yes" 

Yes 

Public    sale    or    private    it    to 
United  States. 

do 

Y'es 

may  purchase 
Yes.     See  previous  col- 

Yes  

umn. 

do 

Not  less  than  par  and  ac- 
crued interest. 

Yes 

Any  State  pubiic  body 

Yes 

do 

Yes       

may  purchase. 
Do. 

Not  less  than  par  and  ac- 
crued interest. 

Interest    cost    to   maturity 
not   to  exceed  6  percent 
per  annum. 

Yes 

Yes    • 

United  States. 

Yes             

Yes 

See  previous  columns. 

Yes 

Yes    

Yes.    See   previous   col- 

Yes 

Public    sale,    or    private    it    to 
United  States. 

do 

Interest  cost  to  maturity  not 
to  exceed   6  percent  per 
annum. 

Yes 

umn. 
.\ny  municipality  may 

Yes 

Yes 

(•) 

purchase. 
Any  State  public  body 

do 

do 

Yes            

may  purchase. 

do                  

Yes 

Any    county,    city,    or 

Yes 

town  may  purchase. 

Yes 

Interest  cost  to  maturity  not 
to  exceed  fi  percent  per 
annum. 

Yes      

Any  state  public  body 

Yes 

Public    sale,    or   private    if   to 
United  States. 

Yes 

may  purchase. 
See  previous  columns. 

Yes 

do 

Yes - 

Yes 

Any  governmental  body 

may  purchase. 

^  Approval  of  Board  of  Estimate  and  Apportionment  or  local  legislative  body  of  city  required  on  bonds. 

8  When  issued  in  connection  with  projects  financed  in  whole  or  in  part  by  Federal  Government  under  act  providing  for  annual  contributions  or  capital  grants,  or  when  a 
mortgage  as  indicated. 

•  Approval  of  bonds  by  Department  of  Internal  Affairs  of  the  State  required. 

^^  Bonds  may  be  issued  payable  solely  from  annual  contributions  or  grants  from  Federal  Government  or  other  sources.  t   ■    -i  o 

"I  Approval  of  Governor  required  for  issuance  of  bonds  and  approval  of  President  of  United  States  on  all  issues  except  those  to  be  sold  in  whole  or  part  to  United  States. 

"  Authority  may  submit  bonds  to  Attorney  General  of  Puerto  Rico  for  certification. 

13  When  held  by  purchase  from  Federal  Government  or  any  one  acquiring  title  from  or  through  such  purchaser. 

"  Out  of  any  unexpended  proceeds  of  such  bonds. 
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state 

Political  subdivisions  to  which  power  is 
granted 

Municipal  officials  designated  to  carry 
out  existing  provisions  for  the  com- 
pulsory repair  and  improvement  of 
unsaf.'  and  insanitary  dwellings 

Municipal  officials  designated  to  carry 
out  existing  provisions  for  the  closing 
of  unsafe  and  insanitary  dwellings 

Municipal  officials  designated   to 
carry  out  exising  provisions  for 
the  demolition  of  unsafe  and  in- 
sanitary dwellings 

Alabama 

Municipalities 

Arkansas 

do 

Governing  body. 

California _ 

Municipal  corporations  of  first,  second, 

third,  fourth,  and  fifth  classes. 
Municipal  corporations  of  sixth  class... 

Colorado 

Cities  and  towns 

Do. 

Villages ,. 

Board  of  Health . 

do...-    . 

Do. 
Do. 
Do. 

Connecticut 

Cities  and  towns 

do 

Delaware .. 

do 

do 

do 

Florida 

do 

Georsia 

Municipalities 

Illinois 

Cities  and  villages 

Governing  body. 

Towns..    

Indiana 

Cities 

Governing  body. 

Towns 

Board  ofHealth 

do.. 

Do. 

Kentucky. _ 

Municipal  corporations  of  the  first, 
fourth,  fifth,  andslsth  classes. 

Municipal  corporations  of  the  second 
and  third  classes. 

Municipalities 

Governing  body 

Governing  body. 
Do 

Louisiana 

Board  of  Health 

Villages 

Municipal-designated  official 

Governing  bodv 

Board  of  Health. 
Do 

Municipal-designated  official 

Municipal-designated  official. 

Towns.. 

Governing  body. 

Parishes 

Maryland 

Cities  and  towns 

Massachusetts 

Cities 

Governing  body  ' 
Inspector  of  buildings. ^ 

Towns : 

Inspector  of  buildings  ' 

Board  of  Health 

Governing  body. 3 
Inspector  of  buildings.3 

Cities 

Inspector  of  buildings  ' 

Board  fif  Health 

Michigan 

Health  officer  * 

Health  officer  ' 

Health  officer.* 

VUlages 

Governing  body  * 

Health  officer » 

Health  officer  s 

Health  officer.! 
Governing  body.* 
Municipal-designated  official. 

Mississippi 

Municipalities 

Cities  and  villages 

Governing  bodv 

Montana 

Chief  of  fire  department. 
Justice  of  peace. 

Townships 

Cities  of  metropolitan  and  first  class 

and  villages. 
Citie.s  of  second  class 

Justice  of  peace 

Nebraska 

New  Jersey 

Towns,     townships,     villages,     and 

boroughs. 
Cities.. 

Governing  body. 

New  York 

..      do  . 

Municipal-designated  department '... 
do.' 

Municipal-designated  department  ^ 

do  * 

Board  of  Fire  and  Police  Commis- 
sioners. 

Superintendent  of  buildings. 

Municipal  designated    depart- 
ment.' 
Do.8 

Governing  body. 

Municipal -designated    depart- 
ment." 

Governing  body. 

Towns... 

Villages 

Governing  bodv 

Municipal-designated  department «... 
Inspector  of  buildings  ^^ 

Municipal-designated  department '.., 

North  Carolina... 

Cities  and  towns    

Cities. 

Governing  bodv 

Governing  bodv 

North  Dakota.... 

Do 

Villages 

do 

Do 

Townships 

Ohio.. 

Municipal  corporations 

Governing  body 

Do 

Oregon ... 

Pennsylvania 

Cities  of  first  class 

Chief  of  Division  of  Housing  and  Sani- 
tation. 

Fire  marshal. 

Department  of  Public  Health. 

Cities  of  second  class 

Cities  of  second  class  A 

Cities  of  third  class.. 

Board  of  Health...  . 

Board  of  Health 

Board  of  Health 

Rhode  Island 

All  municipalities  except  cities  of  first 
class,  second  class,  and  second  class 
A. 

Municipalities 

Department  of  Labor  and  Industry... 

Department  of  Labor  and  Industry... 

Towns.. 

Governing  bodv 

South  Carolina... 

Cities  and  towns 

Inspector  of  buildings.*  i 

Cities.. 

Chief  of  fire  department 

Chief  of  police .. 

Tennessee 

Texas. 

do 

do  " 

Governing  body. 

Towns  and  villages. 

JPowers  given  to  municipalities,  and  the  officials  designated  by  33  State  and  2  Territorial  legislatures  for  the  compulsory  repair,  improvement,  closing,  and  demolition  of  unsafe 
ana  insanitary  dwellings  by  municipalities.  Only  general  legislation  is  reviewed  here.  It  is  also  necessary  to  examine  special  State  and  Territorial  legislation  as  well  as  charter 
ana  ordinance  provisions  to  secure  a  complete  presentation  of  the  situation  in  any  particular  municipality.  In  all  of  these  States  and  Territories  the  designated  political  subdivi- 
sion may  exercise  ordinance  Dower  to  provide  for  the  protection  of  the  health,  safety,  welfare,  and  morals  of 'inhabitants,  and  for  the  abatement  of  nuisances. 

'  Applicable  if  city  accepts  statute. 

'  Applicable  if  town  accepts  statute. 

*  Except  Boston. 

'  Applicable  if  10,000  or  more  population, 

«  Fcurth-class  cities  only. 

■  .Applicable  if  175,000  or  more  population  or  if  city  accepts  statute. 

-  .Applicable  if  town  accepts  statute. 

*  .Applicable  if  village  accepts  statute. 

'»  .Applicable  if  city  or  town  over  1,000  population  or  if  citv  or  town  accepts  statute, 

'J  Applicable  if  city  or  town  over  5.000  population. 

I-  Applicable  if  600  or  over  population  and  if  city  accepts  statute. 
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State 

Political  subdivisions  to  which  po^ver  is 
granted 

Municipal  officials  designated  to  carry 
out  existing  provisions  for  the  com- 
pulsory repair  and  improvement  of 
unsafe  and  insanitary  dwellings 

Municipal  officials  designated  to  carry 
out  existing  provisions  for  the  closing 
of  unsafe  and  insanilar>-  dwellings 

Municipal  officials  designated  to 
carry  out  existing  provisions  for 
the  demolition  of  unsafe  and  in- 
sanitary dwellings 

Cities  and  towns 

do    

Cities                                   

Governing  body,  inspector  of  build- 
ings or  other  municipal-designated 
official, 
do 

Governing     body,     inspector     of 

Towns 

buildincs.    or    other    municipal- 
designated  official. 
Do 

Villages 

Fire  warden    .                 _                   - 

Governing  body,  inspector  of  build- 
ings, or  other  municipal-designated 
official 

Do. 

do - 

Do. 

\flini''ip'*I-dp.<;i£nntiJd  nfliHal 

Municipal -designated  official 

Municipal-designated  official. 

Chart  IX. — Enabling  housing  legislation:   Tax  exemption  provisions 

[Legend:  Unless  otherwise  specified,  citation  refers  to  Stale  H.  A.  L.=:3Housing  Authorities  Law  for  33  States  and  2  Territories  having  enabling  housing  legislation  as  of  October 
1938.]    L.  H.  A.  L.=Ix)cal  Housing  Authorities  Law.    M.  H.  A.  L.^Municipal  Housing  Authorities  Law.    T.  E.  L.^Tax  Exemption  Law] 


State 


Alabama.. 


Arkansas. 


California.. 


Colorado. 


Connecticut. 
Delaware 


Florida.. 


Georgia.. 


Illinois., 


Statutory  provisions 


No  specific  provision  for  tax  exemption  of  property  owned  by  local 
authorities.     (But  see  Opinion  nf  the  Justices,  179  So.  535  (1938).) 


The  property  of  an  authority  is  declared  tn  be  public  property  used 
for  essential  and  exclusively  public  and  governmental  purposes 
and  not  for  profit,  and  such  property  and  an  authority  shall  be 
exempt  from  all  taxes  and  special  assessments  of  the  State  or  any 
State  Public  Body  thereof    ■    •    •    (Sec.  23  ) 

The  property  of  housing  authorities  shall  be  exempt  from  all  taxes 
and  special  assessments  of  the  State  or  any  city,  city  and  county, 
county,  town,  or  poUtical  subdivision  of  the  State  ■  *  • 
(Sec.  2.  T.  E.  L.) 


The  property  of  an  authority  shall  be  exempt  from  all  local  and 
municipal  taxes.  All  property  leased  to  the  authority  for  the 
purposes  of  a  project  shall  likewise  be  exempt  from  taxation,  as 
shall  the  income  derived  from  the  authority  by  the  lessor  under 
such  lease.  (Sec.  2S.  H.  A.  L.)  A  housing  authority  shall  be 
exempt  from  the  payment  of  any  special  assessments  to  the 
State  or  any  subdivision  thereof.  The  property  of  a  housmg 
authority  shall  be  exempt  from  all  local  and  municipal  special 
assessments-  All  properly  leased  to  a  housing  authority  shall 
likewise  be  exempt  from  special  assessments.  (Sec.  5,  Chap.  172, 
Laws  of  1937.) 

•  •  *  Tne  property  of  an  authority  shall  be  exempt  from  all 
local  and  municipal  taxes    •    •    •    (Sec.  18.^ 

No  provision  is  made  for  the  exemption  of  property  of  an  authority 
from  taxation. 


The  housing  projects  (including  all  property  of  housing  authorities 
used  for  or  in  connection  therewith  or  appurtenant  thereto)  of 
bousing  authorities  shall  be  exempt  from  all  taxes  and  special 
assessments  of  the  State  or  anv  citv.  town,  counlv,  or  political 
subdivl<:ion  of  the  State.     •     •     •.     (Sec.  2.  T.  E.  L  ) 

The  property  of  an  authority  is  declared  to  be  public  property  used 
fcr  essential  public  and  governmental  purposes  and  not  for  pur- 
poses of  private  or  corporate  benefit  and  income,  and  such  prop- 
erty and  an  authority  shall  be  exempt  from  all  taxes  and  special 
assessments  of  the  city,  the  county,  the  State,  or  any  political 
subdivision  thereof;     '     •     '.     (Sec.  21.) 

All  land  of  housing  nuthorities  created  under  "An  Act  in  relation 
to  Housing  authorities  "  approved  March  19,  1934.  as  amended, 
title  to  which  land  has  been  or  shall  be  acquired  from  the  t'nited 
States  Government  or  any  agency  or  instrumentality  thereof, 
and  any  buildings  or  improvements  now  or  subsequently  erected 
thereon,  insofar  as  such  land,  buildines,  and  improvements  are 
used  for  low-rent  housing  purposes,  or  as  an  incident  thereto: 
but  such  land,  buildings,  and  improvements  or  portions  thereof 
intended  or  used  for  stores  or  other  commercial  purposes  shall 
not  be  exempt  from  taxation.  Nothing  herein  shall  be  construed 
as  exempting  property  of  housing  authorities  or  any  part  thereof 
from  special  assessments  or  special  taxation  for  local  improve- 
ments- and  nothing  herein  contained  shall  be  construed  as  limit- 
ing the  power  of  any  political  subdivision  of  this  State  to  sell  or 
furnish  a  housing  authority  with  water,  electricity,  gas.  or 
other  services  and  facilities  upon  the  same  basis  that  such  serv- 
ices and  facilities  may  be  rendered  to  others  umler  similar  cir- 
cumstances.   {Sec.  2.  Subsec.  12.  S.  B.  No.  ."iS,  First  Sp.  sess..  1938.) 

But  see  Krause  tt  al.,  v.  Peoria  Housing  Authority  tt  qL,  ill , 

...    N.  E. (January  1939.) 


Constitutional  provisions;  ta.xaiion 


Article  IV.  Sec.  91.  The  legislature  shall  not  tax  the  property,  real  or  persona!, 
of  the  State,  counties,  or  other  municipal  corporations  or  cemeteries;  nor  lots 
in  incorporated  cities  or  towns,  or  within  1  mile  of  any  city  or  town  to  the 
extent  of  1  acre;  nor  lots  1  mile  or  more  distant  from  such  cities  or  towns,  to 
the  extent  of  5  acres,  with  the  buildings  thereon,  when  same  are  used  ex- 
clusively for  religious  worship,  for  schools,  or  f:ir  purposes  purely  charitable. 

ARTicie  XVI.  Sec.  5.  *  •  '  Prorided  further.  That  the  following  property 
shall  be  exempt  from  taxation:  Public  property  used  exclusively  for  public 
purposes:  churches  used  as  such;  cemeteries  used  exclusively  as  such;  school 
buildings  and  apparatus;  libraries  and  grounds  used  exclusively  for  school 
purposes,  and  buildings  and  grounds  and  materials  used  exclusively  for 
public  charity. 

Article  XIII.  Sec  1.  •  •  •  And  further  provided.  That  property  used  for 
free  public  libraries  and  free  museums,  growing  crops,  property  used  exclu- 
sively for  public  schools,  and  such  as  may  belong  to  the  United  States,  this 
State,  or  to  any  county,  city  and  county,  or  municipal  corporation  within 
this  Slate  shall  be  exempt  from  taxation,  except  such  lands  and  the  improve- 
ments thereon  located  outside  of  the  county,  city  and  county,  or  municipal 
corporation  owning  the  same  as  were  subject  to  taxation  at  the  time  of  the 
acquisition  of  the  same  by  said  county,  city  and  county,  or  municipal  cor- 
poration 

Article  X.  Eiemption-county-city- State  property. — Sec.  4.  The  property,  real 
and  personal,  of  the  State,  counties,  cities,  towns  and  other  municipal  cor- 
porations, and  public  libraries,  shall  be  exempt  from  taxation. 


None. 

.\RTICLE  VIII.  Sec.  1.  Taxes  to  be  uniform  and  general. — All  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  within  the  territorial  limits  ('f  the 
authority  levying  the  tax,  and  shall  he  levied  and  collected  under  general 
laws,  but  theGeneral  .\ssembly  may  by  general  laws  exempt  from  taxation 
such  property  as  in  the  opinion  of  the  General  Assembly  will  best  promote 
the  public  welfare. 

.\RTicLE  XVI.  Sec.  16.  The  property  of  all  corporations,  •  •  •  shall  be 
subject  to  taxation  unless  such  property  be  held  and  used  exclusively  for 
religious,  scientific,  municipal,  educational,  literary,  or  charitable  purposes. 

ARTICLE  VII.  Sec.  2.  j\U  taxation  shall  be  uniform  upon  the  same  class  of  sub- 
jects, and  ad  valorem  on  all  property  subject  to  be  taxed  within  the  terri- 
torial limits  of  the  Authority  levying  the  tax.  and  shall  be  levied  and  collected 
under  general  laws  •  •  '.  The  General  Assembly  may,  by  law,  exempt 
from  taxation  all  public  property. 

Article  TX.  Sec.  3.  The  property  of  the  State,  counties,  and  other  municipal 
corporations  both  real  and  personal,  and  such  other  property  as  may  be  used 
exclusively  for  agricultural  and  horticultural  societies,  for  school,  religious, 
cemetery."  and  charitable  purpose^,  may  be  exempted  from  taxation;  but 
such  exemption  shall  be  only  by  general  law.  In  the  assessment  of  real 
estate  incumbered  by  public  easement,  any  depreciation  occasioned  by  such 
easement  may  be  deducted  in  the  valuation  of  such  property. 
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state 


Statutory  provisions 


Constitutional  provisioas:  taxation 


Indiana 

Kentucky, 
Louisiana.. 

Maryland. 


Massachusetts. 


Michigan- 


Mississippi. 


Montana- 


Nebraska. 


New  Jersey. 


New  Vork.- 


North  Carolina. 


North  Dakota. 


That  the  property  of  housing  authorities  shall  be  exempt  from  all 
taxes  and  special  assessments  of  the  State  or  any  city,  town, 
township,  county,  or  other  political  subdivision  or  taxing  dis- 
trict; •    •    •.    (Sec.  2,  T.  E.  L.) 

No  provisions.  (But  see  Spahn  v.  Stewart,  268  Ky.  97,  103  S.  W. 
(2d),  658  (1937).) 

The  property  of  an  authority  shall  be  exempt  from  all  taxes  of  the 
city  or  municipality  and  from  all  other  local  taxes.    (Sec.  22.) 


The  property  of  an  authority  is  declared  to  be  public  property 
used  for  essential  pubUc  and  governmental  purposes  and  such 
property  and  an  authority  shall  be  exempt  from  all  taxes  and 
special  assessments  of  the  city,  the  State  or  any  political  sub- 
divisitob  thereof;    •    •    •    (Sec.  1,  subsec.  21.) 


The  real  estate  and  tangible  personal  property  of  a  housing  author- 
ity held  in  connection  with  a  project  financed  in  whole  or  in  part 
by  the  Federal  Government  under  the  United  States  Housing 
Act  of  1937  shall  be  deemed  to  be  public  property  used  for  essen- 
tial public  and  governmental  purposes  and  shall  be  exempt  from 
taxation  and  from  betterments  and  special  assessments,  •  *  *. 
(Sec.  26\v.) 

The  property  of  housing  authorities  is  seemingly  tax  exempt  under 
Sec.  2,  Act  No.  265.  Pub.  Acts  of  1937,  and  also  under  Sec.  2,  Act 
No.  5,  Pub.  Acts  of  1938,  Extra  Session. 


The  property  of  an  authority  is  declared  to  be  public  property  used 
for  essential  public  and  governmental  purposes  and  such"  prop- 
erty and  an  authority  shall  be  exempt  from  all  taxes  and  special 
assessments  of  the  city,  the  county,  the  State  or  any  political 
subdivision  thereof;    ♦    •    •    (Sec.  19.) 

No  provision.  But  see  Rutherford  v.  City  of  Great  Falh  et  al.,  ... 
Mont. , Pac.  (2d) .  (January  1939). 


Sec.  2.  The  property  of  housing  authorities  shall  be  exempt  from 
all  taxes  and  special  assessments  of  the  State  or  any  city,  village 
or  political  subdivision  thereof.  *    •    *.    (Sec.  2,  T.  E.  L.) 


All  housing  projects  of  housing  authority,  including  all  property 
of  the  public  body  or  bodies  or  housing  authority  or  authorities 
comprising  such  housing  projects,  are  hereby  declared  to  be 
public  property  devoted  to  an  essential  public  and  govern- 
mental purpose.  All  such  public  property  devoted  to  such  a 
public  purpose  shall  be  exempt  from  all  taxes  and  special  assess- 
ments of  the  State  or  any  political  subdivision  thereof  as  long  as 
such  public  property  remains  under  exclusive  control  and  juris- 
diction of  a  housing  authority  or  public  body  which  owns  or 
holds  such  property;    '     *     '.     (Sec.  21.  L.  H.  A.  L.) 

An  Authority  shall  be  exempt  from  the  payment  of  any  taxes  or 
fees  to  the  State  or  any  subdivision  thereof,  or  to  any  oflScer  or 
employee  of  the  State  or  subdivision  thereof  »  "•  •  The 
property  of  an  authority  shall  be  exempt  from  all  local  and 
municipal  taxes.     (Sec.  74,  M.  H.  A.  L.) 

The  authority  shall  be  exempt  from  the  paj-ment  of  any  taxes  or 
fees  to  the  State  or  any  subdivision  thereof,  or  to  any  officer  or 
employee  of  the  State  or  any  subdivision  thereof.  The  property 
of  an  authority  shall  be  exempt  from  all  local  and  municipal 
taxes  and  for  the  purposes  of  such  tax  exemption,  it  is  hereby 
declared  as  a  matter  of  legislative  determination  that  an  author- 
ity is  and  shall  be  deemed  to  be  a  municipal  corporation.  Bonds, 
note5.  debentures  and  other  evidences  of  indebtedness  of  an  au- 
thority are  declared  to  be  issued  for  a  public  purpose  and  to  be 
public  instrumentalities  and,  together  with  interest  thereon, 
shall  be  exempt  from  taxes  when  same  are  held  by  the  Federal 
Government  or  by  any  purchaser  from  the  Federal  Government 
or  anyone  acquiring  title  from  or  through  such  purchaser.  (Sec. 
26.  H.  A.  L.) 

The  property  of  an  authority  is  declared  to  be  public  property  used 
for  essential  public  and  governmental  purposes  and  such  prop- 
erty and  an  authority  shall  be  exempt  from  all  taxes  and  special 
assessments  of  the  city,  the  county,  the  State  or  any  political 
subdivision  thereof;    •    •    '.    (Sec.  22.) 


Article  X.  Sec.  1.  The  General  Assembly  shall  provide,  by  law,  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  and  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property,  both  real  and 
personal,  e.xcepting  such  only  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  specially  exempted  by  law. 

Sec.  170.  There  shall  be  exempt  from  taxation  public  property  used  for  public 
purposes.  •  •  •  Sec.  171.  BondsoftheStateand  of  counties,  municipalities, 
taxing,  and  school  districts  shall  not  be  subject  to  taxation. 

Article  X.  Sec.  1.  The  power  of  taxation  shall  be  vested  in  the  Legislature; 
shall  never  be  surrendered,  suspended  or  contracted  away;  and  all  taxes 
shall  be  uniform  upon  the  same  class  of  subjects  throughout  the  territorial 
limits  of  the  authority  levying  the  tax,  and  shall  be  levied  and  collected  for 
public  purp(jses  only.  Sec.  4.  The  following  property,  and  no  other,  shall 
be  exempt  from  taxation:  All  public  property. 

Declaration  of  Rights. — Article  15.  •  •  *  The  General  Assembly  shall,  by 
uniform  rules,  provide  for  separate  assessment  of  land  and  classification  and 
sub  classifications  of  improvements  on  land  and  personal  property,  as  it  may 
deem  proper;  and  all  taxes  thereafter  provided  to  be  levied  by  the  State  for 
the  support  of  the  general  State  Government,  and  by  the  counties  and  by 
the  City  of  Baltimore  for  their  r&spective  purposes,  shall  be  uniform  as  to 
land  within  the  taxing  district,  and  utiif*)rra  within  the  class  or  subclass  of 
improvements  on  land  and  personal  property  which  the  respective  taxing 
powers  may  have  directed  to  be  subjected  to  the  tax  levy;    *    •    *. 

Chapter  I.  Sec.  1.  Art.  IV.  .\nd  further  full  power  and  authority  are  hereby 
given  and  granted  to  the  said  General  Court,  •  •  •  to  impose  and  levy 
proportional  and  reasonable  assessments,  rates,  and  taxes,  upon  all  the  inhabi- 
tants of.  and  persons  resident,  and  estates  lying  within  the  said  Common- 
wealth;   •    •    •. 

Article  X.  Sec.  3.  The  legislature  shall  provide  by  law  a  uniform  rule  of 
taxation,  except  on  property  pa>'ing  specific  taxes,  and  taxes  shall  be  levied 
on  such  property  as  shall  be  prescribed  by  law:  Provided.  That  tho  legislature 
shall  provide  by  law  a  uniform  rule  of  taxation  for  such  property  as  shall  be 
assessed  by  a  State  Board  of  Assessors,  and  the  rate  of  taxation  on  such  property 
shall  be  theiatc  which  the  State  Board  of  \.ssessors  shall  ascertain  and  deter- 
mine is  the  averaec  rate  levied  upon  other  property  upon  which  ad  valorem 
taxes  are  assessed  for  State,  county,  township,  school  and  municipal  pur- 
poses. 

Articie  7.  Sec.  192.  Provision  shall  be  made  by  general  laws  whereby  cities 
and  towns  may  be  authorized  to  aid  and  encourage  the  establishment  of 
manufactories,  gasworks,  waterworks  and  other  enterprises  of  public  utility 
other  than  railroads,  within  the  limits  of  said  cities  or  towns,  by  exempting 
all  property  used  for  such  purposes  from  municipal  taxation  for  a  period  not 
longer  than  10  j'ears. 

.\RTicLE  XII.  Sec.  2.  7'ax  etempt ion. —The  property  of  the  United  States,  the 
State,  counties,  cities,  towns,  school  districts,  municipal  corporations,  public 
libraries,  shall  be  exempt  from  taxation;  and  such  other  property  as  may  be 
used  exclusively  for  the  agricultural  and  horticultural  societies,  for  educational 
purposes,  places  of  actual  religious  worship,  hospitals  and  places  of  burial  not 
used  or  held  for  private  or  corporate  profit,  institutions  of  purely  public  cha"  ity 
and  evidences  of  debt  secured  by  mortgages  of  record  upon  real  or  personal 
property  in  the  Stat*  of  Montana,  may  be  exempt  from  taxation.  (As 
amended  Nov.  5,  1918.) 

Article  VIII.  Sec.  1.  The  necessary  revenue  of  the  State  and  its  governmental 
subdivisions  shall  be  raised  by  taxation  in  such  manner  as  the  legislature  may 
direct;  but  taxes  shall  be  levied  by  valuation  uniformly  and  proportionately 
upon  all  tangible  property  and  franchises,  and  taxes  uniform  as  to  class  may 
be  levied  by  valuation  upon  all  other  property.  Taxes,  other  than  property 
taxes,  may  be  authorized  by  law.  Existing  revenue  laws  shall  continue  in 
effect  until  changed  by  the  legislature.  Sec.  2.  The  property  of  the  State  and 
its  governmental  subdivisions  shall  be  exempt  from  taxation.  The  legislature 
by  general  law  may  exempt  property  owned  by  and  used  exclusively  for 
agricultural  and  horticultural  societies,  and  property  owned  and  used  exclu- 
sively for  educational,  religious,  charitable  or  cemetery  purposes,  when  such 
property  is  not  owned  or  used  for  financial  gain  or  profit  to  either  the  owner 
or  user. 

Article  IV.  Sec.  VII.  Subsec.  12.  Property  shall  be  assessed  for  taxes  under 
general  laws  and  by  uniform  laws,  according  to  its  true  value. 


Article  III.  Sec.  18.  The  legislature  shall  not  pass  a  private  or  a  local  bill 
*  •  *  granting  to  any  person,  association,  firm  or  corporation  an  exemp- 
tion from  taxation  on  real  or  personal  property. 

Article  5.  Sfc.  5.  Property  belonging  to  the  State,  or  to  municipal  corpora- 
tions, shall  be  exempt  from  taxation.  The  General  Assembly  may  exempt 
cemeteries  and  property  held  for  educational,  scientific,  literary,  charitable, 
nr  religious  purposes.    •    •    • 


Article  XI.  Sec.  176.  Taxes  shall  be  uniform  upon  the  same  class  of  property 
including  franchises  within  the  territorial  limits  of  the  authority  levying  the 
tax.  The  legislature  may  by  law  exempt  any  or  all  classes  of  personal  prop- 
erty from  taxation  and  within  the  meaning  of  this  Section,  fixtures,  build- 
ings, and  improvements  of  every  character  whatsoever  upon  land  shall  be 
deemed  personal  property.    The  property  of  the  United  States  and  the  State, 
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State 


Statutory  provisions 


Constitutional  proTision5;:  taxation 


Ohio- 


Oregon. 


Pennsylvania.. 


Rhode  Island. 


South  Carolina. 


Tennessee. 


Texas. 


Vermont- 


Virginia - 


West  Virginian- 


Wisconsin. 


No  provision  is  made  exempting  the  property  of  an  authority  from 
taxation. 


The  property  of  anaulhorily  is  declared  to  be  public  property  used 
for  essential  public  and  governmental  purposes  and  such  prop- 
erty and  an  authority  shall  be  exempt  from  all  taxes  and  special 
assessments  of  the  city,  the  county,  the  State  or  any  political 
subdivision  thereof:     *     "     ".     (Sec.    22.) 

The  property  of  an  Authority  is  declared  to  be  public  property 
used  for  essential  public  and  governmental  purpose^  and  such 
property  and  an  Authority  shall  be  exempt  from  all  taxes  and 
special  assessments,  except  school  taxe^.  of  the  city,  the  county, 
the  Commonwealth,  or  any  political  subdivision  thereof;  '  '  *, 
(Sec.  23.)  (Astoschool  taxes,  see -Dornanv.  Philadelphii  Housing 
Authority,  200  Atl.  834,  1P38.) 


An  authority  shall  be  exempt  from  the  pajTnent  of  any  taxes  or  fees 
to  the  State  or  any  subdivision  thereof  or  to  any  officer  or  em- 
ployee of  the  State  or  subdivision  thereof.  •  •  •  The  prop- 
ertv  of  an  authorit  v  shall  be  exempt  from  all  local  and  municipal 
taxes,    (Sec.  25.  H.  A.  L.) 

The  property  of  an  authority  is  declared  to  be  public  property  used 
for  essential  public  and  governmental  purposes  and  such  property 
of  an  authority  shall  be  exempt  from  all  taxes  and  special  assess- 
ments of  the  city,  the  county,  the  State,  or  any  political  subdivi- 
sion thereof.     •     •     •     (Sec.  11-E.) 


The  property  of  housing  authorities  shall  be  exempt  from  all  taxes 
and  special  assessments  of  the  State  or  any  city,  town,  or  political 
subdivision  thereof.    •    •    •    (Sec.  2,  T.  E.  L.) 


The  property  of  an  authority  is  declared  to  be  public  property 
used  for  essential  puoHc  and  governmental  purposes  and  such 
property  and  an  authority  shall  be  exempt  from  all  taxes  and 
special  assessments  of  the  city,  the  county,  the  State,  or  any 
political  subdivision  thereof;    *    •    *.    (Sec.  22.) 


The  property  of  an  authority  is  declared  to  be  public  property 
used  for  essential  public  and  governmental  purposes  and  such 
propterty  and  an  authority  shall  be  exempt  from  all  taxes  and 
special  assessments  of  the  State  or  any  State  public  body  there- 
of;   •    •    '.    (Sec.  20.) 


No  specific  provision. 


Puerto  Rico.. 


The  authority  shall  be  exempt  from  the  payment  of  any  taxes  or 
fees  to  the  State  or  any  subdivision  thereof,  or  to  any  officer 
or  employee  of  the  Stale  or  any  subdivision  thereof.  The 
property  of  an  authority  shall  be  exempt  from  all  local  and 
municipal  taxes.    •    '    '.    (Sec.  H.) 


The  property  of  an  authority  is  declared  to  be  public  property 
used  for  essential  public  and  governmental  purposes  and  such 
property  and  an  authority  shall  be  exempt  from  all  taxes  of  the 
State  or  any  State  public  body;    '     '     '.     (Sec.  1  (22).) 

The  authority  shall  annually  pay  to  the  tax  commissioner,  as  real 
property  taxes,  the  amount  which  was  last  levied  as  the  annual 
real  property  tax  upon  the  property  of  the  authority  prior  to 
the  time  of  its  acquisition  by  the  authority.  The  authority 
shall  be  exempt  from  any  and  all  other  Territorial  taxes  of  what- 
soever nature.  Bonds,  notes,  debentures,  and  other  evidences 
of  indebtedness  of  an  authority  are  declared  to  be  issued  for  a 
public  purpose  and  to  be  public  instrumentalities  and,  tocether 
with  interest  thereon,  shall  be  exempt  from  taxes.    (Sec.  20.) 

The  property  of  an  authority  is  declared  to  be  pubhc  property  of 
public  utility  used  for  essential  public  and  governmental  pur- 
poses and  such  property  and  an  authority  shall  be  exempt  from 
all  taxes  and  special  assessments  of  the  government  of  Puerto 
Bico.  its  municipalities,  and  other  subdivisions;  '  •  •. 
(Sec.22.) 


county,  and  municipal  corporations,  and  property  used  exclusively  for  schools, 
religious,  cemetery,  charitable  or  other  public  purposes  shall  be  exempt 
from  taxation.  Except  as  restricted  by  this  Article,  the  legislature  may 
provide  for  raising  revenue  and  fixing  the  sites  of  all  property  for  the  purpose 
of  taxation  provided  that  all  taxes  and  exemptions  in  force  when  this  amend- 
ment is  adopted  shall  remain  in  force  until  otherwise  provided  by  statute. 

Abticle  XII.  Sec.  2.  '  •  •  General  laws  may  be  passed  to  exempt  burying 
grounds,  public  school  houses,  houses  used  exclusively  for  public  worship, 
institutions  used  exclusively  for  charitable  purposes,  and  public  property 
used  exclusively  for  public  purpose,  but  all  such  laws  shall  be  subject  to  altera- 
tion or  repeal;  and  the  value  of  all  property  so  exempted  shall  from  lime  to 
time  be  ascertained  and  published  as  may  be  directed  by  law. 

Article  IX.  Sec.  1.  The  legislative  assembly  shall,  and  the  people  through 
the  initiative  may,  provide  by  law  uniform  rules  of  assessment  and  taxation. 
All  taxes  shall  be  levied  and  collected  under  general  laws  operating  uniformly 
throughout  the  State. 

ARTICLE  IX.  Sec.  1.  All  taxes  shall  be  uniform,  upon  the  same  class  of  subjects, 
within  the  territorial  limits  of  the  authority  levying  the  tax,  and  shall  be 
levied  and  collected  under  general  laws;  but  the  General  Assembly  may,  by 
general  laws,  exempt  from  taxation  public  property  used  for  public  purposes, 
actual  places  of  religious  worship,  places  of  burial  not  used  or  held  for  private 
or  corporate  profit,  institutions  of  purely  public  charity,  and  real  and  per- 
sonal  property  owned,  occupied,  and  used  by  any  branch,  post,  or  camp  of 
honorablv  discharged  soldiers,  sailors,  and  marines.  (Amendment  of  Nov  6 
1923.) 

Article  IV.  Sec.  15.  The  General  Assembly  shall,  from  time  to  time,  provide 
for  making  new  valuations  of  property,  for  the  assessments  of  taxes,  in  such 
manner  as  they  deem  best.  A  new  estimate  of  such  property  shall  be  taken 
before  the  first  direct  Stale  tax,  after  the  adoption  of  this  Constitution,  shall 
be  assessed. 

Article  X.  Sec.  4.  There  shall  be  exempted  from  taxation  all  county,  township, 
and  municipal  property  used  exclusively  for  public  purposes  and  not  for 
revenue,  and  the  property  of  all  schools,  colleges,  and  institutions  of  learning, 
all  charitable  institutions  in  the  nature  of  asylums  for  the  infirm,  deaf  and  dumb, 
bhnd,  idiotic,  and  indigent  persons,  except  where  the  profits  of  such  institu- 
tions are  applied  to  private  use;  all  public  libraries,  churches,  parsonages, 
and  bur>Mng  grounds,  but  property  of  associations  and  societies,  although 
connected  with  charitable  objects,  shall  not  be  exempt  from  State,  county  or 
municipal  taxation;  Provided,  That  as  to  real  estate  this  exemption  shallnot 
extend  beyond  the  buildings  and  premises  actually  occupied  by  such  schools, 
colleges,  institutions  of  learning,  asylums,  libraries,  churches,  parsonages,  and 
burial  grounds,  although  connected  with  charitable  objects. 

Article  II.  Sec.  2S.  All  property  real,  iwrsonal,  or  mixed,  shall  be  taxed,  but 
the  legislature  may  except  such  as  may  be  held  by  the  State,  by  counties, 
cities,  or  towns,  and  used  exclusively  for  public  or  corporation  purposes,  and 
such  as  may  be  held  and  used  for  purposes  purely  religious,  charitable,  scien- 
tific, literary,  or  educational. 

Article  VIII.  Sec.  l.  Taxation  shall  be  equal  and  uniform.  All  property  in 
this  State,  whether  owned  by  natural  persons  or  corporations,  other  than 
municipal,  shall  be  taxed  in  proportion  to  its  value,  which  shall  be  ascertained 
as  may  be  provided  by  law.  •  *  •  Sec.  2.  All  occupation  taxes  shall  be 
equal  and  uniform  upon  the  same  class  of  subjects  within  the  limits  of  the 
authority  levying  the  tax;  but  the  Legislature  may,  by  general  laws,  e.xempt 
from  taxation  public  property  used  for  public  purposes.     •    *     ' 

Chapter  IX.  Sec.  64.  Laws  for  the  encouragement  of  virtue  and  prevention  of 
vice  and  immorality,  ought  to  be  constantly  kept  in  force,  and  duly  executed; 
and  a  competent  member  of  schools  ought  to  be  maintained  in  each  town,  for 
the  convenient  instruction  of  youth;  and  one  or  more  grammar  schools  to  be 
incorporated  and  properly  supported,  in  each  county  in  this  State.  .\nd  all 
religious  societies,  or  bodies  of  men  that  may  be  united  or  incorporated  for 
the  advancement  of  religion  and  learning,  or  for  other  pious  and  charitable 
purposes,  shall  be  encouraged  and  protected  in  the  enjoyment  of  the  privileges, 
immunities,  and  estates,  which  they  in  justice  ought  to  enjoy,  under  sue 
regulations  as  the  General  Assembly  of  this  State  shall  direct. 

ARTitLE  XIII.  Sec.  183.  Unless  otherwise  provided  in  this  Constitution,  the 
following  property  and  no  other  shall  be  exempt  from  taxation,  Stale  and 
local,  including  inheritance  taxes:  fai  Property  owned  directly  or  indirectly 
by  the  I'nited  States,  the  Commonwealth  or  any  political  subdirision  thereof, 
and  obligations  of  the  Commonwealth  issued  since  February  fourteenth, 
eighteen  hundred  and  eighty-two.  or  hereafter  exempted  by  law,    •    •    ". 

Article  X.  Sec.  1.  Subject  to  the  exceptions  in  this  section  contained,  taxa- 
tion shall  he  equal  and  uniform  throughout  the  State,  and  all  property,  both 
real  and  personal,  shall  be  taxed  in  proportion  to  its  value  to  be  ascertained 
as  directed  by  law.  •  •  •  property  used  for  educational.  literary, 
scientific,  religious,  or  charitable  purposes,  all  cemeteries,  pubhc  property,  the 
personal  property,  including  livestock,  employed  exclusively  in  agriculture 
as  above  defined  and  the  products  of  agriculture  as  so  defined  while  owned 
by  the  producers  may  by  law  be  exempted  from  taxation,    *    '    '. 

Article  VIII.  Sec.  l.  The  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  with  such  classifications  as  to  forests  and  minerals, 
including  or  separate  or  severed  from  the  land,  as  the  legislature  shall  pre- 
scribe. Taxes  may  also  be  imposed  on  incomes,  privileges,  and  occupations, 
which  taxes  may  be  graduated  and  progressive,  and  reasonable  exemption 
may  be  provided.    (As  amended  April  1927.) 
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Chart  X. — Enabling  housing  legislation  '  ; 
[Unless  otherwise  noted,  citation  refers  to  section  number  of  State  Housing  Authorities  Law.    L.  H.  A.  L.  =  Local  Housing  Authorities 


Provision 
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Michigan 

Local  authority  may  agree  to  make  payments  to  State  public  body 

for  improvements,  services,  facilities  furnished  for  housing  project: 

But  pavTuents  shall  not  exceed  estimated  cost  to  State  public 

2.3 

2T.  E.  L.. 

2T.E.L.. 

21 

2T.E.L 

(') 

body  (municipality,  city,  town,  township,  county,  or  political 
subdivision). 
But  payments  shall  not  exceed  last  annual  tax  levy  of  political 

subdivision  on  property  before  acquired  by  authority. 
State  public  body  (municipality,  city,  town,  township,  county,  or 
political  subdivision)  may- 

18 
...do.... 

22 
22 
22 

body  for  each  project. 

more  years. 

— do_... 

authority  for  any  year  or  years,  tor  project,  or  accept,  agree 
upon  fixed  siml,  consideration  in  lieu  of  payment,  but  fixed  or 
agreed  sum  shall  not  exceed  last  assessed  annual  tax  on  prop- 
erty before  acquired  by  authority.' 
Payment  by  local  authority  to  the  city  or  State  political  subdivision; 
Sum  fixed  by  political  subdivision  for  annual  payment  for  each 

»  1  (21) 

proiect. 
Sum  shall  not  exceed,  in  any  year,  last  annual  tax  levy  upon 

authority's  property  before  acquired  by  authority. 
State  public  body  has  duty  to  furnish  usual  services  in  absence  of 
contract  for  service  fee  ' 

24 

5H.  C   L. 

2H.  C.L. 

19 

5H.  C.L. 

5H.C. 
L. 

5H.C.L. 

5H.  C   L. 

1  Of  the  33  States  and  2  Territories  which  had  enabling  housing  legislation  as  of  October  193S.  7  had  no  specific  provision:  Alabama,  Delaware,  Kentucky,  Montana,  North 
Carolina,  Virginia,  and  West  Virginia. 

•  State  public  body  may  contract  with  housing  commission  authority  or  Federal  Government  respecting  sums,  if  any,  •  •  •  which  the  housing  body  may  agree  to  pay, 
during  any  year  or  period  (Sec.  5,  H.  C.  L.).  Nonprofit  operation.— For  each  project,  reserve  shall  be  created  for  taxation  purposes,  5  percent  of  shelter  rentals  for  year  shall  be  paid 
to  municipality  and  taxing  units  in  proportion  to  amount  of  taxes  received  for  unit  in  year  before  housing  site  acquired  (H.  A.  L.,  Sec.  27  (d)  (1));  or  to  pay  to  taxing  units  annual 
sum  equal  to  taxes  received  from  previous  levy  before  site  acquired  (Sec.  27  (d)  (2)).    (Amended  by  Act  No.  5,  Sec.  1,  Pub.  Acts  of  1938,  Extra  Session.) 

3  State  public  body  may  contract  with  housing  authority  or  Federal  Government  respecting  sums,  if  any,  "which  the  public  body  may  agree  to  pay  during  any  year  or 
period    '    •    *." 

*  Amended  by  Chap.  218,  Sec.  11,  Laws  of  1938. 


Housing  Monograph 

Provisinn  for  payments  in  lieu  of  taxes 

Law;  M.  H.  A.  L.  =  Municipal  Housing  Authorities  Law;  H.  C.  L.  =  Housing  Cooperation  Law;  T.  E.  L.  =  Tax  Exemption  Law] 
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20 
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*  Massachusetts,  Sec.  26W:  Agree  with  housing  authority  upon  annual  sum  to  be  paid  to  city  or  town,  for  year  or  years  on  realty  used,  or  to  be  used  for  project— not  over 
amount  levied  at  current  tax  rate  on  average  of  assessed  values  of  such  realty,  buildings  for  3  years  preceding  acquisition.  (Valuation  in  each  year  reduced  by  amount  given  to 
city  for  furnishing  improvements,  services— excluding  gas.  water,  electricity.) 

"  Maryland  has  additional  provision  as  follows:  Sum,  if  any.  which  political  subdivision  agreed  to  accept  for  each  project,  or  projects;  but  sum  paid  shall  not  exceed  amount 
equal  to  regular  tax  levy  on  similar  property.     (Sec.  1  (21).)     (Sec.  5,  H.  C.  L..I 

"  Illinois,  S.  B.  No.  39,  GOth  G.  A.,  First  Special  Session,  1938,  Sec.  29.  Housing  authority  files,  after  project  occupied,  statement  of  aggregate  shelter  rentals  of  project,  collected 
preceding  year,  unless  different  amount  agreed  upon  between  authority  and  state  public  body,  5  percent  of  aggregate  shelter  rentals  collected  as  service  charge  for  services  furnished; 
amount  collected  distributed  to  taxing  bodies  in  proportion  to  tax  rate  if  not  tax  exempt.  Public  body  may  agree  for  service  charge,  greater  or  less  than  5  percent  of  aggregate 
annual  shelter  rentals,  but  not  exceeding  amount  payable  if  property  not  tax  exempt;  this  amount  distributed  in  manner  provided  above.  (Shelter  rent  equals  total  rentals  of 
property,  exclusive  of  charge  for  utilities  as  heat,  water,  electricity,  and  gas.) 
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CilatioE  refers  to  section  of  the  State  Hoosmg  Authorities  Law  of  the 
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Definition  of  "bonds"  as  "any  bonds,  notes,  interim      3  (12) 
certiflcates,  debentures  or  other  obligations."  ' 

Power  of  authority  "to  sell,  exchange,  transfer,  assign  ft 

or  pledge  any  property,  real  or  personal,  or  any  interest  , 
therein." 

Power  of  authority  to  borrow  money  on  its  bonds,  notes,  ;  9 

warrants,  debentures  or  other  evidence  of  indebted-  [ 
ness  and  to  secure  same  by  pledges  of  its  revenues, 
and  (as  limited)  by  mortgages  upon  the  property  held 
or  to  he  held  by  it. 

Limitations  on  operation  and  tenant  selection  not  to   

limit  right  of  obligee  upon  default  to  take  possession 
of  housing  project,  cause  the  appointment  of  a  receiver  ' 
or  acquire  title  thereto  thru  foreclosure. 

Bonds  to  be  issued  by  authority  may  be  additionally  i         15 
secured  by  a  mortgage  of  the  property. 

In  connection  with  issuance  of  bonds  or  incurring  of  | - 

obligations,  authority  to  have  power  "to  mortgage 
all  or  any  part  of  its  real  or  personal  property,  then 
owned  or  thereafter  acquired." 

Authority  to  have  power  to  covenant  to  vest  in  trustee  i  17  (21) 
or  obligee  of  bonds  right  in  event  of  default  to  take 
possession  and  use,  operate,  and  manage  project  or 
part  thereof. 

Power  to  mortgage  when  project  financed  in  whole  or  IS 

part  by  a  government  and  to  vest  right  to  foreclose 
thru  judicial  proceedings  or  exercise  of  power  of  sale 
without  judicial  proceedings. 

Power  to  confer  upon  obhgee  right  on  default  to  bring  20 

suit,  to  cause  possession  of  project  to  be  surrendered  ■ 
to  such  obligee,  to  obtain  appointment  of  a  receiver  to  I 
manage  project,  or  to  have  authority  account  as  ' 
trustee.  I 

Exemption  of  property  from  execution  sale,  not  to  apply  22 

to  or  limit  right  of  obUgees  to  foreclose  or  enforce  mort-  ; 
gage   of  property.    (AVhere  provisions  exist   under 
section  8  above,  "Power  to  mortgage  when  project 
financed    •    "    ","  only  such  mortgages  are  excepted 
from  exemption.) 

Mortgage  or  foreclosure  sale  subject  to  agreement  of  ;         23 
authority  with  government. 

Purpose  and  intent  of  act  to  authorize  all  things  neces-  I         24 
sary  to  secure  financial  aid  by  Federal  Government. 
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'  Subject  to  restrictions  of  this  act  an  authority  may  incur  any  inde 
'  Limitations  on  operation  and  tenant  •selection  not  to  limit  right 
'  Mortgage  and  foreclosure  powers  given  in  Acts  of  1933-34,  Third  £ 

*  Subject  to  restrictions  of  this  act  a  housing  commission  may  incur  i 
1  Limitaticns  on  operation  and  tenant  selection  not  to  limit  right  of 

*  Authority  may  vest  in  an  obligee  a  right  to  foreclose  any  mortgaj 
'  Borrower  may  borrow  money  and  issue  revenue  bonds  therefor. 

'  Limitations  on  operation  and  tenant  selection  not  to  limit  power  to 


or  revenues.    (Sec.  2iJ). 
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Chart  XI. — Enabling  housing  legislation:  Mortgage  and  lien  provisions 


I'lUiHon  men  to  section  ot  the  Stat*  Houilng  Authorltlu  iJiw  et  tbe  33  Bt»tes  and  2  TeiiltoriM  bavlox  enabling  bousing  legislation  as  o(  October  193S.  eiccpt  as  follows:  Kentucky=  Muoldpal  Housing  Commissioa  Law;  Nebrailca-  M. 
^                                                                                                                                                                                                      Ntw  ^ork  =  MuiiicipaI.HousinE  AuthoniicsLaw] 
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ii    li    ■  'uieflnannal  aid  by  Federal  Oovomncnl. 

'  Sdbjncl  to  r&strictloni  of  this  act  an  authority  may  incur  any  indobledncss  and  is9uD  any  obllifatlons  and  dve  any  security  therefor  which  it  may  deem  necossarj'  or  advhablo.    (Sec.  13.) 

'  Ut!j|[atliius  on  operation  nnd  Icnant  •election  not  to  llnill  right  of  obligee  upon  default  to  lake  posscsslin  of  housins  project  or  cau'se  the  appointment  of  a  receiver.    (Sec.  10.)    Exemption  ofpropcrty  from  eiccutloo  sale  not  to  apply  to  or  Ihnit  right  of  obligee  to  enforce  pledge  on  Its  renta,  (en.  orrevenuas.    (Sec.  2"). 

'  MoriKftBO  and  foroclosurc  iiowcrs  Riven  In  Acts  of  1033-34.  Third  Special  Session,  U-  B,  No,  5.  expressly  deleted  by  Acts  of  1937.  S,  B.  No  40«. 

'  Subjroi  to  re.jirictlon!  o(  ihH  act  a  lioiulni:  eomniistion  may  incur  any  lodebtednc*^  and  Issue  any  obligations  and  pive  any  si'-curily  it  nay  deem  necessary  or  advi^blo  and  may  pledge  or  mortgaec  specific  property.    (Sec.  10.) 

1  I  iroiiaii,  no  "nopt-nilion  and  tenant  •election  not  to  limit  right  of  obllKCe  upon  d<-fault  to  take  iK>sse«<iion  of  houiint:  project  or  cause  the  appointment  of  a  receiver.    (Sec.  10.) 


'  l.lnilint 


■  Mniiuitions  on  operation  and  tenant  selection  not  to  limit  power  to  vest  In  obligee  or  trmtee  right  in  event  of  default  to  cause  appointment  of  receiver.    (Sec.  41.) 
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